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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on tax rulings and other measures similar in nature or effect
(2015/2066(INTI))

The European Parliament,

having regard to Articles 4 and 13 of the Treaty on European Union (TEU),

having regard to Articles 107, 108, 113, 115, 116, 175 and 208 of the Treaty on the
Functioning of the European Union (TFEU),

having regard to its decision of 12 February 2015 on setting up a special committee on
tax rulings and other measures similar in nature or effect, its powers, numerical strength
and term of office,

having regard to the revelations of the International Consortium of Investigative
Journalists (IC1J) on tax rulings and other harmful practices in Luxembourg, which have
become known as ‘LuxLeaks’,

having regard to the outcome of the G7, G8 and G20 Summits on international tax
issues, in particular the EImau Summit of 7-8 June 2015, the Brisbane Summit of 15-16
November 2014 , the St Petersburg Summit of 5-6 September 2013, the Lough Erne
Summit of 17-18 June 2013 and the Pittsburgh Summit of 24-25 September 2009,

having regard to the Organisation for Economic Cooperation and Development (OECD)
Report ‘Harmful Tax Competition: An Emerging Global Issue’ of 1998,

having regard to the OECD Report ‘Addressing Base Erosion and Profit Shifting’
(BEPS) of 2013, the OECD’s action plan on BEPS and its subsequent publications,

having regard to the recent European Council conclusions on the Common Consolidated
Corporate Tax Base (14 March 2013), on taxation (22 May 2013), on the automatic
exchange of information (18 December 2014), on Base Erosion and Profit Shifting
(BEPS), the automatic exchange of information at global level and harmful tax
measures (18 December 2014) and on tax evasion (27 June 2014),

having regard to the Economic and Financial Affairs Council (ECOFIN) conclusions
and its report to the European Council on tax issues of 22 June 2015,

having regard to the six-monthly reports from the Code of Conduct Group (Business
Taxation) to the Council on the Code of Conduct,

having regard to the Administrative Cooperation Directive’, the Interest and Royalties

! Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and
repealing Directive 77/799/EEC (OJ L 63, 11.3.2011. p. 1), concerning mutual assistance by the competent
authorities of the Member States in the field of direct taxation.
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Directive® and the latest Commission legislative proposals to amend them,

- having regard to Council Directive 90/435/EEC of 23 July 1990 on the common system
of taxation applicable in the case of parent companies and subsidiaries of different
Member States® (the ‘Parent-Subsidiary Directive’), as last amended in 2015,

—  having regard to Directive 2014/56/EU of the European Parliament and of the Council
of 16 April 2014 amending Directive 2006/43/EC on statutory audits of annual accounts
and consolidated accounts®,

- having regard to Council Regulation (EC) No 659/1999 of 22 March 1999 laying down
detailed rules for the application of Article 108 TFEU*,

- having regard to Council Directive 77/799/EEC of 19 December 1977 concerning
mutual assistance by the competent authorities of the Member States in the field of
direct taxation and taxation of insurance premiums>,

—  having regard to Directive (EU) 2015/849 of the European Parliament and of the
Council of 20 May 2015 on the prevention of the use of the financial system for the
purposes of money laundering or terrorist financing, amending Regulation (EU) No
648/2012 of the European Parliament and of the Council, and repealing Directive
2005/60/EC of the European Parliament and of the Council and Commission Directive
2006/70/EC,

- having regard to the Commission communication of 26 February 2007 to the Council,
the European Parliament and the European Economic and Social Committee on the
work of the EU Joint Transfer Pricing Forum in the field of dispute avoidance and
resolution procedures and on Guidelines for Advance Pricing Agreements within the
EU (COM(2007)0071),

- having regard to the Commission notice of 10 December 1998 on the application of the
state aid rules to measures relating to direct business taxation (98/C 384/03),

- having regard to the Commission communication of 17 June 2015 entitled ‘A fair and
efficient corporate tax system in the European Union: 5 key areas for action’
(COM(2015)0302),

—  having regard to the Commission communication of 18 March 2015 on tax transparency
to fight tax evasion and avoidance (COM(2015)0136),

- having regard to the Commission communication of 6 December 2012 entitled ‘An
Action Plan to strengthen the fight against tax fraud and tax evasion’
(COM(2012)0722),

! Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and
royalty payments made between associated companies of different Member States (OJ L 157, 26.6.2003, p. 49).
> 0J L 225, 20.8.1990, p. 6.

*0J L 158, 27.5.2014, p. 196.

*QJ L 83,27.3.1999, p. 1.

> 0J L 336,27.12.1977, p. 15.
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— having regard to the Commission recommendation of 6 December 2012 on aggressive
tax planning (C(2012)8806),

— having regard to the Commission recommendation of 6 December 2012 regarding
measures intended to encourage third countries to apply minimum standards of good
governance in tax matters (C(2012)8805),

- having regard to the Commission communication of 27 June 2012 on concrete ways to
reinforce the fight against tax fraud and tax evasion, including in relation to third
countries (COM(2012)0351),

— having regard to the Commission’s proposal of 2011 for a Council directive on a
Common Consolidated Corporate Tax Base (CCCTB) (COM(2011)0121), and to
Parliament’s position of 19 April 2012 thereon,

- having regard to the Commission communication of 25 October 2011 on ‘A renewed
EU strategy 2011-14 for Corporate Social Responsibility’,

- having regard to the resolution of the Council and the Representatives of the
Governments of the Member States of 1 December 1997 on a code of conduct for
business taxation® and to the regular Code of Conduct Group (Business Taxation)
reports to the Council,

- having regard to the Recommendation of 30 April 2014 adopted by the Committee of
Ministers of the Council of Europe on the protection of whistleblowers,

- having regard to the 1999 Simmons & Simmons report on administrative practices
mentioned in paragraph 26 of the 1999 Code of Conduct Group report, the Primarolo
report (SN 4901/99) and the update of this report in 2009,

- having regard to the amendments adopted by Parliament on 8 July 2015 to the proposal
for a directive of the European Parliament and of the Council amending Directive
2007/36/EC as regards the encouragement of long-term shareholder engagement and
Directive 2013/34/EU as regards certain elements of the corporate governance
statement,

- having regard to its resolution of 8 July 2015 on tax avoidance and tax evasion as
challenges for governance, social protection and development in developing countries?,

- having regard to its resolution of 25 March 2015 on the Annual Tax Report®,

—  having regard to its resolution of 11 March 2015 on the Annual Report 2013 on the
Protection of the EU’s Financial Interests — Fight against fraud®,

—  having regard to its resolution of 23 October 2013 on organised crime, corruption and

10JC2,6.1.1998, p. 2.

Z Texts adopted, P8_TA(2015)0265.
¥ Texts adopted, P8_TA(2015)0089.
* Texts adopted, P8_TA(2015)0062.
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money laundering®,

having regard to its resolution of 21 May 2013 on the fight against tax fraud, tax
evasion and tax havens?,

having regard to its resolution of 19 April 2012 on the call for concrete ways to combat
tax fraud and tax evasion®,

having regard to its resolution of 8 March 2011 on Tax and Development — Cooperating
with Developing Countries on Promoting Good Governance in Tax Matters®,

having regard to its resolution of 10 February 2010 on promoting good governance in
tax matters®,

having regard to the various parliamentary hearings and consecutive reports on the same
topic held in national parliaments and in particular in the UK House of Commons, the
US Senate and the French Assemblée nationale,

having regard to Rule 52 of its Rules of Procedure,

having regard to the report of the Special Committee on Tax Rulings and Other
Measures Similar in Nature or Effect (A8-0317/2015),

LuxLeaks: facts and figures

A

whereas the LuxLeaks scandal, which erupted on 5 November 2014 thanks to the
International Consortium of Investigative Journalists, with the release of some 28 000
pages of confidential documents setting out more than 500 private tax arrangements
between the Luxembourg tax administration and more than 300 multinational
corporations (MNCs) between 2002 and 2010, revealed the extent of the use of secret
deals featuring complex financial structures designed to obtain drastic tax reductions;
whereas in many cases Luxembourg subsidiaries handling hundreds of millions of euros
in business maintain little presence and conduct little economic activity in Luxembourg;

whereas issues related to corporate tax base erosion and aggressive tax planning
practices have been known and analysed at international level for several decades at
least; whereas LuxLeaks brought public and media attention to those issues, disclosing
questionable tax practices promoted by accountancy firms in one specific Member
State; whereas the Commission’s investigations and the work carried out by Parliament
through its special committee have shown that this is not the only case, but that taking
tax measures to reduce some large corporations’ overall tax liabilities so as to
artificially increase the national tax base at the expense of other countries, some of
which are subject to austerity measures, is a practice that is widespread within Europe
and beyond;

! Texts adopted, P7_TA(2013)0444.
Z Texts adopted, P7_TA(2013)0205.
¥ Texts adopted, P7_TA(2012)0137.
*0JC199E, 7.7.2012, p. 37.

> 0J C 341 E, 16.12.2010, p. 29.
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C.  whereas such behaviours, often resulting in disconnection between where value is
created and where profits are taxed, is not limited to tax rulings, but encompasses a
wide range of harmful tax practices, which are implemented by national tax
administrations within and outside the EU;

D. whereas subjecting these practices to public scrutiny is part of democratic control;
whereas, given their negative impact on society as a whole, they can only persist as long
as they remain undisclosed, or are tolerated; whereas investigative journalists, the non-
governmental sector and the academic community have been instrumental in exposing
cases of tax avoidance and informing the public thereof; whereas, as long as they cannot
be prevented, their disclosure should not depend on the courage and ethical sense of
individual whistleblowers, but rather be part of more systematic reporting and
information-exchange mechanisms;

Member States’ approach to corporate taxation

E.  whereas corporate income tax revenue for the 28 Member States of the Union amounts
to an average 2.6 % of GDP in 2012";

F.  whereas, according to the Treaty, direct taxation is mainly a competence of the Member
States; whereas, to the extent that the EU has competence in taxation, the exercise of
that competence is usually subject to the unanimity requirement within the Council;
whereas this has resulted in no significant decisions being taken yet at EU level in the
area of corporate taxation, despite recent developments in EU integration in connection
with the internal market and other areas covered by the EU Treaties, such as
international trade agreements, the single currency, economic and fiscal governance and
anti-money-laundering principles and legislation; whereas the Member States must
comply with European competition law and ensure that their tax legislation is
compatible with the principles of the internal market and does not create distortion of
competition; whereas, by giving each Member State a veto right, the unanimity rule
within the Council reduces the incentive to move from the status quo towards a more
cooperative solution; whereas, unless he procedure laid down in Article 116 TFEU is
used, Treaty change would be required to change the unanimity requirement in matters
of direct taxation;

G. whereas the current situation of each Member State having a veto right implies that all
Member States have to act decisively and cooperatively in tackling the pan-European
problem of tax evasion and avoidance;

H.  whereas, with some laudable exceptions, national political representatives have not been
sufficiently forthcoming up until now in addressing the problem of tax avoidance,
including tax rulings;

I.  whereas in the European internal market capital flows freely and large companies report
their activities on a consolidated basis but tax is collected nationally by tax authorities
exchanging very little information among them;

J.  whereas, in a completed internal market, no artificial distortion should affect investment

! ‘“Taxation trends in the European Union’, 2014 edition, Eurostat.

RR\1077888EN.doc 7/88 PE564.938v02-00

EN



decisions and business location; whereas, however, globalisation, digitalisation and free
movement of capital create the conditions for more intense tax competition between
Member States, and with third countries, in order to attract investment and businesses;
whereas it is important to keep and attract companies in Europe, but this should not take
the form of potentially harmful tax schemes which are aimed at fostering investment
and attracting additional economic activity in the first place, reacting to similar
measures launched in neighbouring countries, or are intended to correct what are
regarded as pre-existing imbalances between the Member States in terms of relative
wealth, size or peripheral location; whereas, incidentally, in some jurisdictions there
seems to be a correlation between attractive corporate tax systems and a high level of
national wealth; whereas the optimal design for tax systems depends on numerous
factors and therefore differs from one country to another; whereas harmful tax
competition between Member States limits the potential of the single market;

K.  whereas, instead of merely concentrating on the promotion of an attractive business
climate with, for example, good infrastructure and a high-quality workforce, including
through productivity-enhancing expenditure, and of ensuring the stability and
predictability of the tax system, countries, in their role as players in the tax competition
game, use their national legislation in conjunction with their tax treaty networks to
promote themselves as countries to invest in, as hubs through which to channel financial
flows or in which to book profits, thereby attracting businesses or letterbox companies
at the expense of partner countries and creating unfair practices between them; whereas,
taken in isolation, each country has a clear interest in adopting ‘free rider’ behaviour,
i.e. in being the first to design and implement specific tax schemes and provisions to
attract tax base, and the last to participate in any cooperative and coordinated action to
tackle tax avoidance;

L.  whereas tax competition exists between Member States; whereas the principle of sincere
cooperation between the Union Member States is outlined in Article 4 TEU; whereas
Member States should fully apply the principle of sincere cooperation in matters of tax
competition;

M. whereas some Member States adopt an ambivalent position regarding tax avoidance,
complaining on the one hand about their national tax base erosion while at the same
time being responsible for the design of the current national and international tax
systems which made it possible, and still impeding any development of their tax
systems towards a more coordinated solution; whereas, in a framework of full capital
mobility within the EU and with the Commission’s stated aim of introducing a Capital
Markets Union, the interdependence and mutual effects of national tax systems and
revenue should be fully taken into account, bearing in mind the extensive positive and
negative cross-border spillovers from individual Member States’ tax decisions, since
one country’s tax incentive is another’s base erosion;

N.  whereas we are observing a paradox whereby free competition between Member States
in tax matters has resulted in anti-competitive behaviours and distortions of
competition;

O. whereas the introduction of the European single market has proved highly beneficial to
national economies, making them more competitive and attractive in a globalised
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economy, and whereas tax convergence between Member States will ultimately have
the same effect;

P.  whereas the legislator and often insufficiently resourced tax administrations cannot
anticipate, but only react, sometimes with great delay, to the innovative tax avoidance
schemes which are designed and promoted by some tax advisers, in particular from very
large accountancy firms, by lawyers and by intermediary companies; whereas, in
particular, experience shows that EU bodies which should prevent the introduction of
new harmful tax measures (such as the Code of Conduct Group set up by Member
States in 1998 or the Commission, as guardian of the Treaties) have proved incapable of
countering these undesirable developments, sometimes reacting in an ineffective way or
on the basis of too a limited mandate, and that many new and often aggressive tax
avoidance measures or agreements, such as patent boxes, have been introduced in the
EU; whereas MNC:s are relying, in the EU and worldwide, on the expertise of a well-
organised and skilled sector of tax advisers, as well as banks and other financial service
providers, for the development of their tax avoidance schemes; whereas this sector is at
the same time represented in bodies advising governments and public institutions on tax
matters, such as, for instance, the EU Platform for Tax Good Governance; whereas
there are concerns over the conflicts of interest that might arise from the provision by
the same firms of advice to both public authorities and private MNCs;

Q. whereas all tax planning should take place within the boundaries of the law and the
applicable treaties; whereas, consequently, the most appropriate answer to aggressive
tax planning is good legislation and international coordination as to desired outcomes;

R.  whereas implementation of legislation is decisive for the achievement of the intended
objectives; whereas such implementation is matter for national administrations which
have often few incentives to cooperate with each other at European level; whereas this
situation adds to and worsens the divergences already arising from differences in
legislations across the Union;

S.  whereas the Troika of institutions (European Commission, European Central Bank and
the International Monetary Fund) overseeing financial and fiscal adjustment programs
in Member States such as Portugal and Greece did not attempt to prevent tax amnesties,
tax rulings, tax benefits and tax exemption schemes which were and are unfairly
discriminatory, favouring tax dodging corporations and individuals, causing high
bleeding of State revenues and increasing the burden on already overtaxed small and
medium-sized enterprises (SMEs) and citizens;

T.  whereas the investigation and prosecution of tax crimes and money laundering, often
involving financial operations and legal persons in several jurisdictions, is extremely
challenging; whereas Member States’ personnel in charge of investigating and
conducting judicial prosecutions against offenders of tax crimes and other financial
crimes are often under-trained and under-equipped;

U. whereas policies of austerity and budget containment in the past few years have
significantly reduced the tax administrations’ ability to investigate tax crimes and
harmful tax practices; whereas these cuts were particularly harmful in countries under
programs of financial assistance led by the Troika, where the increase of state revenues
was achieved at the expense of overtaxed SMEs and citizens, while big corporations
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and wealthy tax dodgers often benefitted from tax amnesties, tax rulings and other tax
exemptions and benefit schemes, as was the case in Portugal and Greece;

Tax rulings and harmful tax practices

V.

AA.

whereas tax rulings cover a wide range of practices in Member States, ranging from ad-
hoc policy to a clearly framed application of the law, in terms of possible scope and
topics covered, binding nature, frequency of use, publicity, length and payment of fees;
whereas there is no commonly agreed definition of tax rulings at international level
except for the Commission’s reference to them as ‘any communication or any other
instrument or action with similar effects, by or on behalf of the Member State regarding
the interpretation or application of tax laws’;

whereas tax rulings are not intrinsically problematic since they can, as is their original
purpose, provide legal certainty for the taxpayer and reduce the financial risk for honest
firms in cases where the tax laws or their particular application in certain circumstances
are unclear or subject to diverging interpretations, in particular with regard to complex
transactions, and thereby avoid future disputes between the taxpayer and the tax
authority;

whereas the practice of rulings developed, in the framework of a closer and more
cooperative relationship between tax administrations and taxpayers, as a tool to tackle
the increasing complexity of the tax treatment of certain transactions in an increasingly
complex, global and digitalised economy; whereas — despite Member States’ asserting
that rulings are not discretionary, but merely a tool to clarify existing tax legislation,
while keeping them secret — its special committee’s work has confirmed that tax rulings
can be issued without any legal framework through informal or discretionary
arrangements, that support tax-driven structures which rely on tax planning tools
typically used by MNCs to reduce their tax contribution; whereas this seems to be an
issue particularly — although not exclusively — with rulings related to pricing of intra-
company transfers (so-called Advance Pricing Agreements); whereas, in providing legal
certainty only to some selected actors, they might create inequality between companies
to which they have been granted and companies in the same sector which have no
access to them;

whereas neither the OECD nor the European Commission have called for an end to the
practice of tax rulings as such;

whereas advanced tax rulings are not supposed to affect in any way the tax treatment of
any transaction, nor benefit one taxpayer over another, but rather should have,
everything being equal, the same effect as the ex post application of the underlying tax
provisions; whereas, accordingly, the focus of this report is not strictly limited to tax
rulings but includes, in line with the mandate given to its special committee (TAXE),
any tax measure similar in nature or in effect, under the generic term of ‘harmful tax
practices’, i.e. measures aimed at attracting non-resident firms or transactions at the
expense of other tax jurisdictions in which these transactions should normally be taxed
and/or measures aimed at privileging only some companies, thus distorting competition;

whereas harmful tax practices can, to some extent, be connected to one or several of the
following undesirable effects: lack of transparency, arbitrary discrimination, distortions
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of competition and an uneven playing field within and outside the internal market, an
impact on the integrity of the single market, and on the fairness, stability and legitimacy
of the tax system, more taxation on less mobile economic factors, increased economic
inequalities, unfair competition between states, tax base erosion, social dissatisfaction,
mistrust and a democratic deficit;

AB. whereas it should be acknowledged that, while SMEs remain the driving force of the
economy and of employment in Europe, multinational companies also play a key role in
generating investment, economic growth and jobs; whereas paying their fair share of tax
in the countries where the actual economic activity and value creation takes place
remains a key contribution by those companies to the welfare and sustainability of
European societies;

The work of the Special Committee

AC. whereas its competent special committee, constituted on 26 February 2015, held 13
meetings, during which it heard Commission President Juncker, Commissioners
Vestager and Moscovici, the Ministers of Finance of France, Germany, Italy,
Luxembourg and Spain, OECD representatives, as well as whistleblowers, investigative
journalists, experts, academics, representatives of MNCs, professional associations,
trade unions, non-governmental organisations and members of EU national parliaments
(see Annex 1); whereas delegations from the TAXE Committee visited Switzerland, to
look into specific aspects of the third-country dimension of its mandate, and the
following Member States, to conduct fact-finding missions: Belgium, Luxembourg,
Ireland, the Netherlands and the United Kingdom; whereas meetings with Government
representatives of Gibraltar and Bermuda were also organised;

AD. whereas some of the committee’s work was hindered by the fact that a number of the
Member States and the Council did not reply in due time (see Annex 2) and, in the end,
did not forward all the documents requested or simply made courtesy replies that hardly
touched upon the substance of the requests made; whereas out of 18 MNCs invited
(excluding accounting and tax advising firms), only four agreed to appear before the
committee (see Annex 3); whereas the Commission did not fully cooperate either and
send all room documents and informal meeting notes from the Code of Conduct
meetings, only offering, because of some Member States’ intransigence, a limited
consultation procedure; whereas the committee’s term of office therefore had to be
extended;

AE. whereas a number of state aid investigations by the Commission, in relation to transfer
pricing arrangements, validated by tax rulings and other measures similar in nature or
effect which affect the taxable profit allocated to certain MNC subsidiaries, were still in
progress at the time of the adoption of this report;

Overview of corporate tax practices in the Member States

1.  Recalls that the models of corporate taxation existing in industrialised countries were
designed in the first half of the 20th century, a period in which cross-border activity was
limited; notes that globalisation and digitalisation of the economy have radically altered
the global value chain and the way markets operate and that most large companies now
have a transnational structure which necessitates to go beyond national tax rules;
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stresses that national and international rules in the field of taxation have not kept pace
with the evolution of the business environment;

2. Stresses the need to formulate a balanced and fair tax policy as an integral part of
structural reform in the Member States;

3. Notes that, while compliance with various tax systems has become increasingly
complex for firms operating across borders, globalisation and digitalisation have made
it easier for them to organise their activities through off-shore financial centres and to
create sophisticated structures in order to reduce their global tax contribution; is
concerned that, owing to the economic and debt crisis and to budget consolidation, most
Member States have significantly reduced their tax administration staff; stresses that
national tax administrations should have sufficient resources, including human
resources, to operate effectively in the prevention and detection of, and the fight against,
aggressive tax planning, tax evasion and tax avoidance, which generate substantial
erosion of their tax base, and ensure better and fairer tax collection and the credibility of
the tax system; notes that studies have shown that skilled staff in tax administrations
bring in significantly more revenue to the state than they cost, as the effectiveness of tax
administrations has a direct positive impact on national budgets;

4.  Stresses the difference between, on the one hand, harmful practices of certain tax and
national administrations allowing MNC:s to shift profits in order to avoid taxation on the
territories where profits were generated and, on the other hand, governments’
competition in attracting foreign direct investment (FDI) or keeping economic activities
within the country in full compliance with the EU legislation;

5. Stresses that the Treaty, in line with the subsidiarity principle, allows Member States to
determine their own corporate tax rates and tax base until stronger tax convergence
measures have been agreed in line with the Treaty; stresses also, however, that the over-
complex rules of national tax systems, together with the differences between these
systems, create loopholes that are used by MNCs for aggressive tax planning purposes,
thus leading to base erosion, profit shifting, a race to the bottom and, ultimately, a
suboptimal economic outcome; underlines the fact that this kind of tax avoidance is a
negative-sum game for all national budgets taken together, as the increases in tax
revenues resulting from harmful practices in one Member State (thanks to derogations,
specific deductions or loopholes) do not compensate for the reductions in tax revenues
in others; points out that only a more coordinated, joint approach by Member States,
which should result in a common framework within which Member States set their tax
rates, can prevent further base erosion, harmful tax competition and a tax rate race to the
bottom;

6.  Recalls that some Member States have formally higher company taxes than others, but,
in reality, owing to deductions and loopholes which favour domestic business, rates are
substantially lower, making the effective tax rate lower than in Member States with a
formally low rate;

7. Points to the fact that lower company tax in some Member States can provide for a
relative higher tax income than what higher tax rates provide for;
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8.  Notes that, according to the Commission®, statutory corporate income tax rates in the
EU fell by 12 percentage points, from 35 % to 23 %, between 1995 and 2014; stresses
that this decrease in tax rates is accompanied by a broadening of the tax base to mitigate
revenue losses and that the relatively stable revenue stemming from corporate taxation
in the same timeframe can also be explained by a substantial ‘incorporation’ trend, i.e. a
shift from certain legal forms of doing business, such as (sole) proprietorship, to
corporation status, which results in a similar shift from a personal to a corporate tax
base;

9.  Notes that most Member States spend large amounts on tax incentives meant to give
SMEs a competitive advantage but that, according to the Commission?, these attempts
are undermined by the effect of international tax planning in three out of four Member
States surveyed in a recent study; notes that such effects put SMEs at a competitive
disadvantage despite the large costs associated with tax expenditures to support these
and that such results undermine the intention of national policy makers;

10. Highlights the growing gap between statutory and effective tax rates, in particular for
firms operating at global level, which reflects at least in part various derogations and
exemptions from the general tax regime, whether intended by the legislator to reach
specific objectives or resulting from aggressive tax planning, i.e. from creating purely
artificial arrangements for taxation purposes only;

11. Emphasises that mismatches between tax systems at a global level contribute to
significant tax base erosion and tax evasion, but that action at EU level only will not
deal with these issues;

12. Notes the great diversity of the 28 tax systems in the EU, as regards both the definition
of the tax base and the level of the tax rate, which is even greater if one takes into
account those special jurisdictions with autonomous tax systems that are connected to
EU Member States (overseas territories and Crown dependencies); deplores the fact that
basic notions and elements, such as the balance between source and residence taxation,
permanent establishment and taxable entities, economic substance and anti-abuse rules,
the definition of interest and royalties, the treatment of intangibles, the treatment of debt
and equity, let alone what can or cannot be deducted from the tax base, are currently not
subject to any joint definition or guidelines in the EU, leaving Member States with
uncoordinated tax systems; stresses that it is necessary to harmonise these definitions;

13. Stresses that national preferential regimes and mismatches between the different tax
systems within the single market create opportunities for tax avoidance; notes that these
undesirable effects are further aggravated by the interaction with a great number of
bilateral tax treaties between Member States and third countries, and insufficient anti-
abuse provisions therein;

14. Notes that this uncoordinated tax framework within the EU also suffers from a blatant
lack of cooperation between Member States; stresses, in this connection, that Member
States do not necessarily take into consideration the impact of their tax measures on

! “Taxation trends in the European Union’, Eurostat statistical books, 2014 edition.
2 European Commission (2015), ‘SME taxation in Europe — an empirical study of applied corporate income
taxation for SMEs compared to large enterprises’.
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other Member States, not only when they design their tax measures but also when they
share information on the implementation of such measures, leading to a de facto beggar-
thy-neighbour policy in tax matters, which is contrary to the very foundations of the
European project; points out that an automatic, systematic and efficient exchange of
information between Member States would make it possible to take account of the tax
treatment of specific income flows or transactions in other Member States; stresses that
this also contributes to creating an unacceptable situation in which the profits generated
by MNCs in a Member State are often taxed at very low rates or not at all in the EU;

15. Believes that fiscal policy and competition policy should be seen as two sides of the
same coin in the internal market and calls on the Commission to reassess and enhance
available instruments and resources for competition policy and state aid,;

16. Emphasises that convergence between national tax systems in the EU has been very
limited despite an unprecedented deepening of the EU integration process over the last
30 years, particularly in connection with the single market and the Economic and
Monetary Union; deplores the fact that coordination of national tax systems lags far
behind when compared with coordination efforts in other areas at EU level, in particular
in the framework of the European Semester, although, apart from the relevance of
measures on the expenditure side, a significant part of the policy mix to ensure fiscal
consolidation concerns the revenue side; takes the view that this aspect should have
been mentioned in the Five Presidents’ report on ‘Completing Europe’s Economic and
Monetary Union’ of June 2015;

17. Stresses that the lack of political will to bring about convergence between national fiscal
policies induces Member States to opt for a bilateral approach, whereas a common
approach would be more effective; recalls the option of working towards fiscal
convergence using enhanced cooperation; welcomes, in this light, the desire of certain
Member States to institute a financial transaction tax;

Aggressive tax planning instruments and their impact

18. Stresses that tax avoidance by some MNCs can result in close-to-zero effective tax rates
for the profits generated in European jurisdictions, highlighting the fact that such
MNCs, while benefiting from various public goods and services where they operate, do
not pay their fair share, thereby contributing to national tax base erosion and greater
inequalities; stresses also that the possibility to shift profits is only available to
companies undertaking cross-border activities which penalises competitors only active
in one country;

19. Notes with great concern that corporate tax avoidance has a direct impact on national
budgets and on the breakdown of the tax effort between categories of taxpayers as well
as between economic factors (to the benefit of the most mobile factors such as capital in
the form of FDI); deplores the fact that, in addition to competition distortions and an
uneven playing field, this results in an extremely worrying situation where, in a context
of intense fiscal consolidation and structural reform efforts, some of those taxpayers
with the highest ability to pay contribute significantly less than those most affected by
the economic, financial and debt crisis, such as ordinary citizens and firms not using
aggressive tax planning, which often belong to the SME category and are often unable
to compete with MNCs because of this comparative tax disadvantage; stresses that this
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situation risks feeding democratic mistrust and affecting overall tax compliance,
particularly in those countries subject to adjustment programmes; deplores the fact that
whistleblowers, who provide national authorities, in the public interest, with crucial
information about misconduct, wrongdoing, fraud or illegal activities or practices, can
be subject to legal prosecution, as well as to personal and economic repercussions; notes
with great concern that even journalists uncovering illegal or illegitimate practices have
at times faced similar consequences;

20. Notes that research by the IMF" covering 51 countries concludes that profit shifting
between tax jurisdictions results in an average revenue loss of about 5 % of current
corporate income tax revenue — but of almost 13 % in non-OECD countries; notes also
that, according to the Commission, econometric evidence shows that FDI’s sensitivity
to corporate taxation has increased over time; underlines the fact that, according to a
study, an estimated EUR 1 trillion of potential tax revenue is lost each year through the
combined effect of tax fraud, tax evasion, including the shadow economy, and tax
avoidance in the EU?, and that estimates point to yearly losses to national budgets of
around EUR 50-70 billion as a result of tax avoidance, but that these revenue losses
across the EU could in reality amount to around EUR 160-190 billion if special tax
arrangements, inefficiencies in collection and other such activities were taken into
account®; whereas the UN Commission for Trade and Development has calculated that
developing countries lose around USD 100 billion per year in revenues through tax
avoidance by MNCs; stresses that these figures should be considered with caution and
may underestimate the actual losses to national budgets, given the limited transparency
and different accounting and conceptual frameworks around the globe, which affect the
availability of comparable and meaningful data and the reliability of any estimate;

21. Notes that tax planning strategies can be based on the structuring of corporations,
financing arrangements for their branches or transfer pricing disconnected from real
economic activities, allowing artificial shifting of profit across jurisdictions with the
objective of reducing the global tax contribution of companies; notes with great concern
that a growing number of letterbox companies are used in the EU but are companies
only in name and are used exclusively for tax evasion purposes; notes the specific
example of McDonalds, whose tax practices were shown in a report by a coalition of
trade unions to have cost European countries over EUR one billion in lost taxes between
2009 and 2013

22. Takes the view that national preferential regimes and the poor level of coordination or
convergence between the Member States’ tax systems, despite the effective economic
interconnections and interplay within the internal market, result in a number of
mismatches that allow aggressive tax planning, double deductions and double
non-taxation, for instance through one or a combination of the following practices:
abusive transfer pricing, locating deductions in high-tax jurisdictions, passing on funds

YIMF policy papers ‘Spillovers in international corporate taxation’, 9 May 2014 and ‘Base Erosion, Profit
Shifting and Developing Countries’, 29 May 2015.

2 Report of 10 February 2012 by Richard Murphy FCA on ‘Closing the European Tax Gap’.

3 ‘European added value of legislative report on bringing Transparency, coordination and convergence to
corporate tax policies in the European Union’, Dr Benjamin Ferrett, Daniel Gravino and Silvia Merler, European
Parliament.

* ‘Unhappy meal — €1 Billion in Tax Avoidance on the Menu at McDonald’s’, EPSU et al., February 2015.
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24,

25.

raised by loans through conduit companies, risk transfer, hybrid financial products,
exploiting mismatches, tax arbitrage, royalty agreements, treaty shopping, and locating
asset sales in low-tax jurisdictions;

Stresses that, during its fact-finding missions in five Member States and Switzerland, its
special committee observed that a number of national tax measures, often used in
combination by MNCs, had the potential to be harmful tax practices, in particular the
following, which should only be considered as a non-exhaustive list:

— abusive use of tax rulings or settlement agreements to go beyond simple clarification
of the existing legislation and get preferential tax treatment,

— diverging definitions of permanent establishment and tax residence,

— little or no consideration for economic substance which allows the creation of special
purpose entities (e.g. letterbox companies, shell companies...) with a lower tax
treatment,

— deduction of notional interests (enabling companies to deduct from their taxable
income a fictitious interest calculated on the basis of their shareholders’ equity),

— excess profit ruling practices (through which a company may obtain written
confirmation from the tax administration that its taxable income does not include
those profits that would not have been realised in a ‘stand-alone’ situation),

— unclear or uncoordinated transfer pricing provisions,

— anumber of preferential regimes, in particular in relation to intangibles (patent,
knowledge or IP boxes),

— refund or exemption of withholding tax on interest, dividends and royalties through
bilateral tax treaties and/or as laid down in national legislation,

— differences in legal designations between Member States (hybrid entities or hybrid
loans, where interest expenses change to exempted dividends),

— in the case of Switzerland, special tax regimes at cantonal level for foreign-controlled
companies which are not granted to nationally controlled companies (so-called ring-
fencing regimes),

— alack of effective General or Specific Anti-Abuse Rules or a weak enforcement or
interpretation of such rules,

— and structures that can obscure the beneficial owner of assets and may not be subject
to information exchange regimes, such as trusts and so-called ‘freeports’;

Takes note that, according to the Commission®, 72 % of profit shifting takes place in the
EU through the channels of transfer pricing and location of intellectual property;

Stresses that a number of Member States have in recent years developed specific
corporate tax reduction schemes to attract companies’ mobile intangible assets, such as
income resulting from intellectual property; notes the variety in the tax rate reductions

! Commission staff working document of 17 June 2015 on Corporate Income Taxation in the European Union
(SWD(2015)0121).
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217.

28.

29.

30.

31.

32.

and allowances and in the scope of the schemes proposed (innovation boxes, intellectual
property boxes, knowledge boxes, patent boxes, etc.); stresses that, in some Member
States, taxpayers do not need to produce intellectual property themselves and/or within
the country in order to access tax benefits, but merely to acquire it through a company
which has its residence within the jurisdiction; stresses, therefore, that any fiscal
benefits for R&D must be linked to real expenditures in the said jurisdiction;

Stresses furthermore that the costs of research and development can be already claimed
against tax under the national tax systems even without patent boxes, and that patent
boxes thus contribute to tax avoidance in a way that runs counter to the system;

Considers such schemes to be examples of harmful tax competition between states,
because while their connection with and impact on the real economy is, in most cases,
non-existent, they have the effect of reducing the tax revenue of other countries,
including Member States; notes that in a review of R&D tax incentives the
Commission® finds that ‘Patent boxes seem more likely to relocate corporate income
than to stimulate innovation’;

Stresses that, in an economic environment characterised by more intangible assets,
transfer pricing is often affected by the lack of comparable transactions and
benchmarks, which makes the sound application of the arm’s length principle,
according to which the pricing of transactions between entities belonging to the same
corporate group should be valued in the same way as between independent entities, a
challenging exercise;

Notes that the existing guidelines for transfer pricing leave MNCs a significant margin
of discretion in the choice and implementation of evaluation methods; stresses that the
lack of any effective common standard for transfer pricing and the various derogations,
exceptions and alternatives provided for are being exploited by MNCs, in contradiction
with the spirit of those guidelines, to calibrate their taxable profits by jurisdiction and
reduce their overall tax liability through, for instance, abusive cost-plus, arbitrary
setting of profit margins or the questionable exclusion of certain expenditure from their
calculation; stresses that the best way to address the issue of transfer pricing at EU level
is through common tax base consolidation, which does away with the need for these
prices;

Underlines the fact that transfer pricing files submitted by MNCs or their
representatives cannot be properly monitored by tax administrations, which are often
not sufficiently equipped and staffed to critically and thoroughly examine those
analyses and their outcome or impact;

Deplores the fact that, in an economic context where 60 % of world trade is intra-
group?, guidelines for the application of this purely economic concept are fragmented at
national level and therefore subject to inconsistencies between Member States and legal
disputes;

Underlines, moreover, the fact that, despite the significant number of legal disputes in

! A study on R&D Tax incentives, Taxation paper No 52-2014, European Commission.
2 “Transfer pricing: Keeping it at arm’s length’, OECD Observer 230, January 2002 (corrected 2008).

RR\1077888EN.doc 17/88 PE564.938v02-00

EN



EN

33.

34.

the EU stemming from differing interpretations of the same transfer pricing principles,
no efficient dispute resolution mechanism is in place at European level; notes that the
settlement of cases put forward to the EU arbitration convention on transfer pricing can
take up to eight years, contributing to legal uncertainty for companies and tax
administrations;

Stresses the crucial role of large accounting firms, including the ‘Big Four’, in the
design and marketing of rulings and tax avoidance schemes that exploit mismatches
between national legislations; stresses that those firms, which seem to derive a
considerable amount of their revenue from tax services, to dominate most Member
States’ auditing markets and to prevail in global tax advising services, constitute a
narrow oligopoly; considers that such a situation cannot continue without damaging the
functioning of the single market in the fields of activity of the ‘Big Four’; draws
attention to the conflict of interest resulting from the juxtaposition, within the same
firms, of tax advice and consulting activities intended, on the one hand, for tax
administrations and, on the other, for MNCs’ tax planning services, which exploit the
weaknesses of national tax laws; takes the view that good practices in this respect must
be promoted and that existing codes of conduct should be improved; questions,
nevertheless, the effectiveness of corporate codes of conduct and corporate social
responsibility policies in tackling this issue; underlines the fact that tax rulings have
become, in the EU and worldwide, a common business practice, not only in order to
obtain legal certainty or advantageous tax deals, but also in cases where legislative
provisions do not allow any room for interpretation; is concerned by estimations from
the tax advice industry that a mere 50 % chance of being lawful is sufficient for a tax
planning scheme to be recommended to clients®;

Calls on tax authorities to improve and diversify their sources of know-how and to
substantially improve the process of impact assessment in order to reduce the risks of
unexpected consequences of new tax measures; reminds Member States that not only
differences between tax systems, but also excessively high complexity of national tax
systems and low stability, with too frequent changes, are important contributors to the
creation of tax gaps, unfairness of tax systems and low credibility of tax policy;
underlines in this respect the obstacle that tax fragmentation poses for the creation of a
European Capital Market Union;

State of play and assessment of EU, international and national actions

35.

36.

Recognises that, following the economic crisis and, in addition, the LuxLeaks scandal,
addressing aggressive tax planning by MNCs has been high on the political agenda of
Member States, the EU, the OECD and the G20, but regrets that, so far, with exemption
of G20 sponsored BEPS project of OECD that has just been completed and is not
implemented by countries yet, no significant progress has been made in practical terms;

Notes, against this background, that many Member States have introduced or intend to
adopt measures to tackle tax avoidance, in particular in connection with the limitation of
the deductibility of interests, anti-abuse rules, a better definition of the notion of

! House of Commons, oral evidence taken before the Public Accounts Committee, 31 January 2013.
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38.

39.

40.

41.

42.

permanent establishment (including the development of economic substance tests to
determine the taxable presence of firms more effectively), the possible exclusion of
misbehaving firms from public tenders, or the publication of tax planning schemes that
can be instrumental in regaining credibility of the tax system and in reducing the time
gap between the establishment of specific schemes and the adoption of corrective
action, including at legislative level;

Is concerned, nonetheless, that in the absence of a cooperative approach, unilateral
measures taken by Member States against tax base erosion may contribute to increasing
complexity, generating new mismatches and, as a result, more opportunities for tax
avoidance within the internal market; stresses that any divergent implementation by
Member States of international or EU guidelines can have the same effect;

Welcomes the various initiatives and legislative proposals by the Commission over the
last 20 years, including the most recent, aimed at moving towards stronger coordination
of Member States’ corporate tax systems with a view to reinforcing the internal market,
addressing double taxation or double non-taxation issues and preserving the right of
Member States to tax effectively; deplores, nevertheless, the fact that, to date, only a
small number of these have been adopted by the Council, due to the unanimity
requirement and the fact that certain Member States persist in considering that they have
more to gain individually from loopholes in the uncoordinated tax system than they
would collectively in a coordinated one;

Welcomes the publication of a new set of fiscal policies and calls on the Commission to
seek to ensure a fair tax system based on the principle of taxation in the Member State
where profits are generated, thus avoiding internal market distortion and unfair
competition;

Stresses that the Code of Conduct Group on Business Taxation (the ‘Group’), set up in
1998 by Member States, made it possible in the late 1990s and the early 2000s to
eliminate what constituted the most harmful individual tax practices at the time through
the double-track soft law approach of ‘rolling back’ existing tax measures that
constituted harmful tax competition and refraining from introducing any such measures
in the future (‘standstill’);

Deplores the fact that the Group’s work seems to have lost momentum; notes that some
of the more than 100 measures which have been rolled back as a result of its activity
have been replaced in Member States by tax measures with similar harmful effects;
notes that tax authorities have countered the Group’s recommendations by creating new
structures with the same harmful effects as those rolled back by the Group; deplores the
fact that past attempts to strengthen its governance and mandate, and to adjust and
broaden the working methods and criteria set in the Code, with the aim of combating
new forms of harmful tax practices within the current economic environment, have not
been successful; supports the Commission’s latest proposals on this matter, as set out in
its action plan of 17 June 2015 for fair and efficient corporate taxation in the EU;

Deplores the fact that, despite ambitious objectives which have been proclaimed since
1997, tax competition has persisted between Member States, arising less from
differences in tax rates than from the heterogeneity of national rules for establishing
what constitutes taxable profits, invariably illustrated for several decades by the
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disparities between the nominal and the actual corporate tax rates applied by the
Member States;

43. Deplores also the fact that the Group’s original status and governance arrangements left
too much room for political negotiations and compromises in seeking to reach ‘broad
consensus’ (i.e. quasi-unanimity effectively, with the possibility to express
disagreement in footnotes) on the assessment of harmful practices, thus affecting the
reliability and completeness of its work and sometimes leading to the deliberate non-
publication or the non-following up of reports, such as the 1999 report by Simmons &
Simmons on administrative practices; considers it regrettable that the rollback of
existing measures suffered from political delays and, in some cases, allowed the
inclusion of new beneficiaries after the deadline, which is also related to the Group’s
very weak accountability and monitoring mechanisms;

44, Stresses more fundamentally that the Code’s case-by-case approach, while having
resulted in Member States now competing more with general measures, does not
address the systemic weaknesses of a fragmented corporate tax framework in the EU,
which requires a more substantial overhaul;

45. Notes also the efforts made through the creation of the Platform for Tax Good
Governance, which brings various stakeholders around the same table with the aim of
creating consensus around the issue of tax avoidance, in particular in an international
context, and the Joint Transfer Pricing Forum, which issues a number of guidelines on
the technical issues surrounding transfer pricing; stresses that, to date, these bodies have
contributed to making limited corrections to the corporate tax framework; regrets that
the guidelines issued by the Joint Transfer Pricing Forum so far have not sufficiently
tackled the issue of tax avoidance; deplores the fact that the composition of the Joint
Transfer Pricing Forum, despite a recent update of its membership, is still unbalanced,;
objects, moreover, to the fact that tax experts contribute to the work on guidelines on
transfer pricing while, at the same time, they may be advising their clients on aggressive
tax planning strategies based on transfer pricing, and thus be in a position of conflict of
interest;

46. Stresses that EU legislation (the Parent-Subsidiary, Interest and Royalties, Mergers and
Administrative Cooperation Directives) though covering limited aspects linked to
corporate taxation, has been able to tackle specific issues faced by Member States and
firms operating in several countries; highlights the fact that these measures, originally
designed to eliminate double taxation, have some unintended counter-productive effects
on tax avoidance and sometimes lead to double non-taxation; welcomes the recent
adoption by the Council of amendments to the Parent-Subsidiary Directive aimed at
introducing a general anti-abuse clause and tackling hybrid loan mismatches, which will
be entering into force at the end of 2015, expecting that this will help remove some of
the opportunities for tax avoidance in the EU;

47. Recalls the provisions of Council Directive 2011/16/EU on administrative cooperation
aimed at implementing the exchange of all relevant financial information; takes the
view that an automatic, immediate and comprehensive exchange, and efficient
processing, of tax information would have a strong deterrent effect against tax evasion
and the introduction of harmful tax practices and would allow Member States and the
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48.

49.

50.

51.

52.

53.

54.

Commission to have all the relevant information at their disposal in order to react to
them;

Deplores the fact that the current legislative and monitoring framework for the
exchange of information about tax measures is not effective, given that evidence has
demonstrated that the existing requirements for spontaneous or on-demand exchanges
of information are not being complied with; deplores the fact that practically no
Member State exchanges any information which may have an effect on partner
countries of the EU; regrets the lack of coordination between the Commission and the
competent authorities of the Member States;

Regrets that tax information is hardly ever exchanged spontaneously between Member
States; welcomes automatic exchange of information that is no longer based on
reciprocity; draws attention to the structural design problems of a system based on
discretion as to what should be communicated or not and accompanied by weak
monitoring systems, which make any violation of the exchange information requirement
very difficult to identify;

Welcomes the Commission’s commitment to promoting the automatic exchange of tax
information as the future European and international standard for transparency; urges it,
as a first step, to fulfil its duty as guardian of the Treaties and take all the necessary
action to ensure that existing EU law and the principle of loyal cooperation between
Member States laid down in the Treaties are duly complied with; welcomes the proposal
by the expert group on automatic exchange of financial account information to look at
possibilities to support developing countries with automatic information exchange by
granting non-reciprocal exchange agreements;

Notes that state aid rules and sanctions are useful as a means of addressing the most
abusive and distortive harmful tax practices and can have a significant deterrent effect;

Welcomes the Commission’s Tax Transparency Package on automatic exchange of
information between Member States on their tax rulings, of March 2015, and the action
plan for a fair and efficient corporate tax system in the EU of June 2015; stresses,
however, that these texts can only be seen as first steps in the right direction and that a
consistent framework of legislative provisions and administrative coordination is
needed as a matter of urgency, including for the benefit of SMEs and those MNCs that
are helping to create genuine economic growth and are paying their fair share of taxes
within the internal market;

Welcomes the recent agreement on the OECD BEPS action plan which, following
successive calls for action at the G7 and G20 summits, attempts to address the
individual issues affecting the functioning of the international corporate tax system by
putting forward global and systematic action to tackle them; regrets the late and unequal
inclusion of developing countries in the OECD BEPS process, in which they should
have participated fairly; also regrets that some outcomes of the BEPS action plan do not
go further in areas such as harmful tax regimes, digital economy and transparency;

Notes that, following a systematic analysis of the ‘pressure points’ of the international
tax system, the BEPS action plan was delineated into 15 action points, of which seven
were endorsed by the G20 in November 2014, and the others delivered upon in October
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55.

56.

2015; stresses that, against the background of an evolving business environment, those
actions seek to address transparency issues, e.g. by issuing guidelines on country-by-
country reporting, the lack of substance in certain tax avoidance arrangements and
greater consistency in international rules;

Warns, nevertheless, against compromises which could fall short of the initial ambitions
or lead to diverging interpretations at national level; stresses, moreover, that until now,
there has been hardly any effective monitoring of the implementation of OECD
guidelines in the countries which endorsed them, and that even the best designed
solutions cannot be effective if they are not monitored and implemented appropriately;

Stresses the complementary nature of EU and OECD activity in this field; takes the
view that, given its degree of integration, the EU must go further than the BEPS
proposals in terms of coordination and convergence aimed at avoiding all forms of
harmful tax competition within the internal market; is convinced that, while ensuring
that its competitiveness is not adversely affected, the EU could put in place more
effective tools to ensure fair tax competition and the right of Member States to operate
effective taxation on profits generated in their territories;

Commission state aid investigations: overview and results

57.

58.

59.

Stresses that, within the internal market, new entrants and firms, including SMEs, that
do not use aggressive tax practices are penalised as compared with MNCs, which are
able to shift profits or implement other forms of aggressive tax planning through a
variety of decisions and instruments, available to them only by virtue of their size and
their ability to arrange business internationally; notes with concern that, all other things
being equal, the resulting lower tax liabilities leave MNCs with a higher post-tax profit
and thereby create an uneven playing field with their competitors on the single market
who do not have recourse to aggressive tax planning and keep the connection between
where they generate profit and their place of taxation; points out that this distortion of a
level playing field in favour of multinationals contradicts the fundamental principle of
the single market;

Stresses that the OECD* points to the use by some MNCs of strategies that allow them
to pay as little as 5 % in corporate taxes when smaller businesses are paying up to 30 %,
and is deeply concerned that, according to some studies?, the corporate tax contribution
of cross-border companies is up to 30 % lower, on average, than that of domestic
companies operating in only one country; finds it unacceptable that, as a result of those
strategies, some MNCs can pay a very low effective corporate tax rate while some
SMEs have to pay their full share of tax;

Stresses that this distortion of economic operators’ decisions, taken on the basis of
expected post-tax returns, results in a sub-optimal allocation of resources within the EU
and tends to lower the level of competition, thereby affecting growth and employment;

! OECD Press release, ‘OECD urges stronger international co-operation on corporate tax’, 12.02.2013.

2 SME taxation in Europe — An empirical study of applied corporate income taxation for SMEs compared to
large enterprises — European Commission, May 2015, and P.Egger, W. Eggert and H. Winner (2010), ‘Saving
taxes through foreign plant ownership’, Journal of International Economics 81, pp. 99-108.
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60. Underlines the fact that some harmful tax practices may fall within the scope of tax-
related state aid rules, in particular in so far as that they can, in the same way, grant
‘selective’ advantage and entail distortions of competition within the internal market;
notes that, in the past, the State Aid and Code of Conduct Group processes have
mutually supported each other, notably in 1999 and in the first half of the 2000s;
stresses that the enforcement of EU competition rules has added legal pressure as a
complement to the soft-law decision-making process in the Group, partially
compensating for the lack of any other effective tool to remedy the issue of tax
avoidance at EU level;

61. Acknowledges the important developments that have taken place in the last 20 years
with respect to the Commission’s analytical framework for tax-related state aid, which
have made it possible to move towards more clarity in the definition and analysis of
state aid through tax measures, as well as more systematic action against such measures;
notes, in particular, the Commission’s 1998 guidelines on the application of state aid
rules to measures relating to direct business taxation, the 2004 report thereon and
various important case law decisions in the 2000s; welcomes, within the State Aid
Modernisation process promoted by the Commission, the launch in 2014 of a public
consultation on draft guidelines aimed at clarifying the notion of state aid pursuant to
Article 107 of the TFEU, which includes elements on tax-related state aid and, in
particular, tax rulings;

62. Notes that, in recent decades, an increasingly settled European Court of Justice (ECJ)
case law has emerged on the application of state aid law to the Member States’ tax
measures, most recently in the Gibraltar case in 2011*;

63. Notes that the ECJ stressed the principle of ‘substance over form” and hence that the
economic impact of a measure is the reference criterion for its evaluation;

64. Notes, therefore, that the ECJ has derived from the ban on state aid far-reaching
requirements for the Member States’ legislative responsibility in tax matters;

65. Notes that the concept of ‘nature and general scheme of the national system’ is a central
reference in assessing whether direct or indirect tax measures are selective or not, and
thus compatible or not with the internal market, and that any state aid should be
assessed in relation to the pre-existing equilibrium; stresses that, as the EU benchmark
for assessing potential distortions is the national system of reference? not all distortions
of competition and harmful tax practices within the internal market can be covered by
current competition rules; notes, therefore, that the full enforcement of these rules alone
would not enable the issue of corporate tax avoidance in the EU to be solved;

66. Notes that, according to the data provided to its competent special committee® by the
Commission, only 65 tax-related state aid cases have, since 1991, been formally
examined by the Commission, of which 7 were tax rulings and only 10 originated in

1 C-106/09 P and C-107/09 P, Commission v Government of Gibraltar and United Kingdom, judgment of
15 November 2011.

2 If the measures adopted by the Member States concern the entire tax system, they constitute adjustments to
general fiscal policy and not state aid.

* Note sent by Commissioner Vestager to the TAXE Committee on 29 April 2015.
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67.

68.

69.

70.

71.

formal notifications by Member States;

Stresses that the Commission only handled a small number of cases in the field of tax-
related state aid in the second half of the 2000s, and that recent state aid proceedings
include:

— the initiation, in June 2013, of an inquiry into tax rulings practices in seven Member
states, extended to all Member States in December 2014,

— the opening, in October 2013, of an investigation on whether Gibraltar’s corporate
tax regime favours certain companies, which in October 2014 was extended to also
examine tax rulings in the said territory,

— in parallel, the initiation of a separate inquiry on intellectual property taxation
regimes (‘patent boxes’),

— the opening, in June 2014, of formal investigations into three cases: Apple in Ireland,
Fiat Finance and Trade in Luxembourg and Starbucks in the Netherlands, concluded
in October 2015, followed, in October 2014, by Amazon in Luxembourg,

— the opening, in February 2015, of a formal investigation into a tax scheme in
Belgium (excess profit ruling system);

Stresses that ongoing and completed Commission investigations and the cases revealed
by LuxLeaks indicate that some Member States fell short of their legal obligation® to
communicate all potential state aid files to the Commission;

Stresses that these investigations shed light on only a very limited sample of some
typical practices which affect the taxable profit allocated to some MNCs’ subsidiaries
through transfer pricing; is concerned that the current resources of the Commission’s
competent services may limit its ability to handle a significantly larger number of cases
and to carry out systematic checks in order to ascertain whether further practices, other
than those based on transfer pricing, in the area of corporate taxation might be in
conflict with state aid law;

Strongly supports the Commission in its approach, which consists in taking the time
needed to consider ongoing cases thoroughly and with all due diligence; believes that
the outcome of the investigations will contribute to establishing more precise and
effective guidelines on tax-related state aids and transfer pricing and to compelling
Member States to adjust their practices accordingly; invites the Commission,
nevertheless, to conclude these ongoing tax-related state aid investigations as soon as it
is practically possible without prejudice to their quality and credibility and awaits their
results with great interest; invites the Commission to report regularly to the European
Parliament on these investigations; calls on the Commission to request the recovery of
every euro missing in the event of confirmation of illegal state aid in the ongoing
investigations;

Stresses that ongoing investigations could lead, in the event of infringement of EU
rules, to the recovery, by the Member State which approved the tax measure concerned,

! As laid down in Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the
application of Article 108 TFEU, regarding the obligation to cooperate and provide all necessary documents.
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of the amount corresponding to the illegal State aid granted to the beneficiary
undertakings; stresses that, although this may have a significant negative effect on that
specific Member State’s reputation, it constitutes de facto a reward for non-compliance,
which is unlikely to discourage Member States, in case of doubt, from engaging in
illegal state aid practices and granting abusive tax benefits but, instead, relieves them of
their responsibility to comply with EU state aid rules and does not mitigate the financial
loss to the budgets of the Member States affected; in more general terms, considers that
state aid rules should provide for sanctions that constitute an effective deterrent against
illegal state aid;

72. Points also to the possibility, in the event of abusive transfer pricing between cross-
border subsidiaries, that not only the Member State at the origin of the advantageous tax
treatment sees its tax revenues adjusted (recovery of aid) but that the same happens to
other countries in which the transaction took place (ex post adjustment of transfer
pricing and thus of taxable income); stresses that, in some cases, this could lead to
double taxation;

73. Recalls that tax rulings should be aimed at providing legal certainty and create
legitimate expectations for their beneficiaries; stresses, against a background where
national rulings can be challenged by state aid rules at EU level, that a risk exists of
mass notifications of individual rulings requests from Member States for advance
clearance by the Commission with a view to avoiding legal uncertainties for tax
administrations and undertakings; stresses that an increased capacity within the
Commission and improved processes for transmitting information are the appropriate
ways to handle an increased flow of notifications as well as the greater transparency
required from Member States in tax matters;

Third countries

74. Is concerned that the negative spillover effects of harmful tax practices by some MNCs
seem to be far more significant on developing countries than on developed countries,
as the former derive a greater proportion of their revenue from corporate tax and have
weaker public finance systems, regulatory environments and administrative capacity to
ensure tax compliance and tackle these harmful tax practices; notes that the IMF?
suggests that developing countries lose in relative terms three times as much revenue to
aggressive tax planning as developed countries; stresses that Article 208 of the Lisbon
Treaty obligates Member States to adjust their policies to support development in
developing countries; points out that comprehensive ex post spillover analyses of
Member States’ tax practices, the findings of which should be made public, would help
guide policy-making to ensure that such practices do not erode the tax base of other
Member States or third countries;

75. Stresses that, at the same time, the few ‘winners’ of global tax competition, which are
those countries with very attractive corporate tax policies inside and outside the EU,
present some disproportionate economic fundamentals as compared with their size and
real economic activity, especially when looking at, for instance, the number of resident
companies per inhabitant, the amount of foreign profits booked, FDI or outgoing

L IMF policy paper, ‘Spillovers in international corporate taxation’, 9 May 2014.
2 IMF working paper ‘Base erosion, profit shifting and developing countries’, May 2015.
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financial flows as compared to GDP, etc.; notes that this demonstrates the artificial
nature of their tax base and incoming financial flows and the disconnection allowed
under the current tax systems between where value is generated and where taxation is
operated;

76.  Stresses that tax competition is far from being limited to the Member States, including
their dependent or associated territories, and that most practices under consideration
have an international dimension, through the shifting of profits to low- or no-tax or
secrecy jurisdictions where, often, no substantial economic activity takes place;
deplores the lack of a coordinated approach on the part of the Member States vis-a-vis
all those jurisdictions, not only in terms of joint action or reaction against their harmful
practices, but also, despite the Commission’s efforts, regarding their identification and
the relevant criteria; strongly supports, therefore, the Commission’s 2012 proposal,
which includes substantial criteria for ensuring fair competition in addition to
transparency and the exchange of information, as well as the recent publication, in the
Commission’s tax package of 17 June 2015, of a list of non-cooperative tax
jurisdictions, established following a ‘common denominator’ approach on the basis of
lists existing at national level; stresses that the establishment of such a list is a
prerequisite for taking appropriate action against such jurisdictions; believes that this
list should be the first iteration of a process that results in a rigorous, objective
definition of ‘tax havens’ which can then inform future lists, established on the basis of
clear criteria that should be known in advance; encourages the Commission to assess
whether European jurisdictions comply with these criteria;

77. Stresses that the OECD’s work in this regard achieved some significant results in terms
of transparency and the exchange of information; welcomes in particular the signing, by
close to 100 countries as of June 2015, of the OECD Multilateral Convention of
Administrative Assistance in Tax Matters (the ‘Joint Convention’), which provides for
administrative cooperation between states in the assessment and collection of taxes, in
particular with a view to combating tax avoidance and evasion;

78.  Stresses, however, that the OECD’s work on its former list of uncooperative tax havens
was based on a political process which led to arbitrary compromises already when
setting the criteria for the lists, such as the requirement to conclude tax agreements with
12 other countries, and resulted in no jurisdiction being listed as an uncooperative tax
haven; stresses that its current approach is still based on criteria which refer to tax
transparency and the exchange of information, and are not comprehensive enough to
address the harmfulness of certain tax practices; notes that, whatever its merits, this
limits the relevance of the OECD’s approach to identifying those tax jurisdictions which
are pillars of tax avoidance practices and harmful tax competition worldwide; stresses,
in particular, that this approach does not refer to any qualitative indicators for an
objective assessment of compliance with good governance practices or consider
guantitative data such as book profits, incoming and outgoing financial flows and their
(dis)connection from the economic reality in a given jurisdiction;

79. Underlines, moreover, the fact that these lists can be used at national level to implement
national protection and anti-avoidance rules vis-a-vis third countries (such as a
limitation on benefits, the application of a principal purpose test, rules on controlled
foreign corporations, etc.), and that the limitations of such lists can therefore also limit
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the scope and effectiveness of national measures aimed at tackling harmful tax
practices;

80. Is convinced that ensuring fair competition in the internal market and protecting
Member States’ tax bases depends very much on addressing the weakest link regarding
interactions with low- or no-tax and secrecy jurisdictions, bearing in mind that tax rates
are the competence of Member States, since the existence of a tax gateway (e.g. no
withholding tax) to third countries, irrespective of their tax practices, considerably
increases tax avoidance opportunities within the EU;

81. Stresses that a coordinated approach by Member States vis-a-vis both developing and
developed countries could prove much more effective in tackling harmful tax practices
and promoting greater reciprocity in tax matters;

82. Stresses that, in response to pressure from both the EU and the G20 on the issue of tax
transparency, and in the context of the financial, economic and debt crisis, some third
countries have finally signed tax information exchange agreements (TIEAS) with the
EU, which should improve cooperation with those countries; points out that, in the case
of Switzerland, an agreement was signed in May 2015, after a long ‘transitional’ period
during which this important commercial partner of the EU benefited from privileged
access to the single market, but, at the same time, did not cooperate in other areas, in
particular taxation;

83. Notes that, despite ongoing negotiations, progress remains slow for signing similar
cooperation agreements with San Marino, Monaco, Liechtenstein and Andorra; regrets
that the Commission does not have a similar European mandate to negotiate automatic
information exchange agreements with overseas territories currently covered by the EU
Savings Tax Directive;

84. Notes with concern that many developing countries find themselves particularly
vulnerable to tax avoidance activities by MNCs, and that the main cause of missed
revenue for developing countries’ national budgets lies in the transfer pricing practices
of MNCs'; stresses, furthermore, that these countries find themselves in a very weak
bargaining position in relation to certain MNCs or foreign direct investors ‘shopping
around’ the world in search of tax subsidies and exemptions; denounces the fact that
annual losses suffered by national budgets in tax revenues are estimated to range
between around EUR 91% and EUR 125 billion®;

85. Reminds Member States that they are bound under the Lisbon Treaty by the principle of
policy coherence for development and must ensure that their tax policies do not
undermine the EU objectives on development; encourages the Member States to
conduct spillover analyses of their tax policies and their impacts on developing
countries, as suggested by the IMF;

Conclusions and recommendations

! Study ‘Tax revenue mobilisation in developing countries: issues and challenges’, European Parliament, April
2014.

2 World Investment Report 2015, United Nations Conference on Trade and Development.

¥ Christian Aid report, 2008.

RR\1077888EN.doc 27/88 PE564.938v02-00

EN



EN

86. Concludes, looking back to the mandate which it conferred on its special committee,
and despite the various limitations and obstacles encountered during its fact-finding
missions as well as by other EU institutions, some Member States and MNCs:

without prejudice to the outcome of the Commission’s ongoing state aid
investigations, the information gathered indicates that, in several cases, Member
States did not comply with Article 107(1) TFEU, since they introduced tax rulings
and other measures similar in nature or effect which, by favouring certain
undertakings, have distorted competition within the internal market,

some Member States did not fully enforce Article 108 TFEU since they failed to
formally notify the Commission of all their plans to grant tax-related aid, thereby
also infringing the corresponding provisions of Council Regulation (EC) No
659/1999; stresses that, as a result, the Commission could not keep under constant
review all systems of aid, as provided for in Article 108 TFEU, since it did not have
access to all the relevant information, at least before 2010, which is the period not
covered by its ongoing investigations,

Member States did not comply with the obligations set out in Council Directives
77/799/EEC and 2011/16/EU since they did not and continue not to spontaneously
exchange tax information, even in cases where there were clear grounds, despite the
margin of discretion left by those directives, for expecting that there may be tax
losses in other Member States, or that tax savings may result from artificial transfers
of profits within groups,

some Member States did not comply with the principle of sincere cooperation
enshrined in Article 4(3) TEU, since they did not take all appropriate measures,
general or particular, to ensure the fulfilment of their obligations;

an analysis of individual cases of breaches in community law concerning the
aforementioned paragraphs was not possible owing to a lack of detailed information
provided by Member States, the Council and the Commission;

finally, the Commission did not fulfil its role of guardian of the Treaties, as
established in Article 17(1) TEU, by not acting in this matter and taking all necessary
steps to ensure that they comply with their obligations, in particular those set out in
Council Directives 77/799/EEC and 2011/16/EU, despite evidence to the contrary;
the Commission has breached its obligations under Article 108 of the Lisbon Treaty
on the functioning of the internal market by not launching state aid investigations in
the past;

87. Given Parliament’s current lack of parliamentary inquiry powers, calls on the Council
and the Commission to urgently consent to the pending proposal for a regulation of the
European Parliament on the detailed provisions governing the exercise of Parliament’s
right of inquiry®, in order to confer genuine investigative powers needed to exercise its
parliamentary right of inquiry;

88. Calls on the Commission to examine whether the abovementioned infringements could
still be brought to the Court of Justice;

! Texts adopted, P7_TA(2012)0219.
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89.

90.

91.

92.

93.

94.

95.

Calls on the Member States to respect the principle of profits taxation in the place they
are generated;

Calls on the Member States and the EU institutions, which share the political
responsibility for the current situation, to put an end to harmful tax competition and
fully cooperate in order to eliminate mismatches — and refrain from creating further
mismatches — between tax systems and harmful tax measures which create the
conditions for massive tax avoidance by MNCs and tax base erosion within the internal
market; calls, in this connection, on the Member States to notify the Commission and
other Member States about any relevant changes to their corporate taxation law that
could have an impact on their effective tax rates or on any other Member State’s tax
revenue; stresses that the Member States that play a pivotal role in facilitating tax
avoidance should take responsibility and lead the efforts to improve tax cooperation
within the EU;

Calls on the EU Heads of State and Government to make new clear political
commitments to taking urgent action to tackle this situation, which can no longer be
tolerated, not least because of its impact on national budgets, which are already
subjected to fiscal consolidation measures, and on the tax contributions of other
taxpayers, including SMEs and citizens; stresses, in this context, that it intends to play
its role fully and is ready to put in place more effective political scrutiny, in close
cooperation with national parliaments;

Calls on the Commission to fulfil its duty as guardian of the Treaties by ensuring that
EU law and the principle of sincere cooperation between Member States are fully
complied with; urges the Commission to take further legal action as a matter of course
in accordance with the powers conferred upon it by the Treaty; calls therefore on the
Commission to reinforce its internal capacity, possibly through the creation of a specific
tax department in its services, to deal both with an increasing flow of state aid
notifications in the field of competition policy and with its reinforced responsibility for
coordinating new measures relating to tax transparency;

Calls on the Member States to provide the Commission with all necessary information
so that, without hindrance, it can carry out its role as guardian of the Treaties;

Calls on the Commission to promote good practices on transfer pricing and the pricing
of loans and finance fees in intragroup transactions, to bring them in line with prevailing
market prices;

Underlines the fact that Member States remain fully competent to set their respective
corporate tax rates; insists, nevertheless, that tax competition in the EU and vis-a-vis
third countries should take place within a clear framework of rules in order to guarantee
fair competition between firms in the internal market; calls on the Member States to
first and foremost ensure a business-friendly environment, characterised by, inter alia,
economic, financial and political stability, as well as legal certainty and the simplicity of
tax rules; given their crucial role in ensuring fiscal sustainability, calls on the
Commission to more thoroughly address corporate taxation issues, including harmful
tax practices and their impact, in the framework of the European Semester and for
relevant indicators, including estimates of the tax gap arising from tax evasion and tax
avoidance, to be included in the macroeconomic imbalance procedure;
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96.

97.

98.

99.

100.

101.

Calls on the Commission in this respect to strike the right balance between fiscal and
economic convergence, and calls on the Commission to ensure that actions are in
support of growth, investment and jobs;

Takes the view that, among other things, a comprehensive, transparent and effective
automatic exchange of tax information and a mandatory common consolidated
corporate tax base are essential preconditions for achieving a tax system at EU level that
complies with and preserves the basic principles of the internal market;

Invites the Member States and the EU institutions, given the complexity of the issue, to
implement various sets of complementary actions in order to improve the current
situation, bearing in mind the need to reduce complexity for all stakeholders and to
minimise compliance costs for businesses and tax administrations; stresses, therefore,
that simplification of tax schemes should be the first step in seeking to bring clarity not
only to Member States but also to citizens, who are at present excluded from the
exchange of information;

Calls on the Commission to further investigate empirically the opportunity of restricting
the deduction of royalty payments to related corporations from the corporate income tax
base payments as a way to counteract intra-group profit shifting;

Strongly regrets the fact that, despite repeated invitations, only eight MNCs" have
agreed to appear before the committee to discuss international tax planning matters, out
of a total of 22; considers that the refusal of 142 of them — some with high public
visibility — to cooperate with a parliamentary committee is unacceptable and highly
damaging to the dignity of the European Parliament and the citizens it represents;
recommends, therefore, that its competent authorities consider depriving these
companies from their access to Parliament’s premises and that serious consideration be
given to setting up a clear framework and upgrading the duties set out in the Code of
Conduct for organisations included in the Transparency Register?, in terms of
cooperation with Parliament’s committees and other political bodies;

Calls for an investigation into the role of the financial institutions in aiding harmful tax
practices;

Cooperation and coordination on advance tax rulings

102.

Deplores the content of the political agreement of 6 October 2015 within the Council,
which falls short of the Commission’s legislative proposal of March 2015 amending
Directive 2011/16/EU as regards mandatory automatic exchange of information in the
field of taxation; stresses that the latter provided, on top of a common framework for the
registration and automatic exchange of information on rulings, provisions allowing the
Commission to effectively monitor its implementation by Member States and ensure
that rulings do not have a negative impact on the internal market; stresses that the
adoption of the Council’s position would prevent drawing all benefits from the

! Airbus, BNP Paribas, SSE plc and Total S.A, KPMG, Ernst&Young, Deloitte, PwC.

2 Amazon.co.uk Ltd, Amazon S.a.r.l, Anheuser-Busch InBev, Barclays Bank Group, Coca-Cola Company,
Facebook, Fiat Chrysler Automobiles, Google, HSBC Bank plc, IKEA, Mc Donald’s Corporation, Philip Morris,
Walmart, Walt Disney Company.

¥ Code of Conduct set out in Annex 3 of the 2014 Interinstitutional Agreement on the Transparency Register.
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103.

104.

105.

106.

automatic exchange of rulings, in particular in terms of effective implementation, and
calls on the Council, therefore, to stick to the Commission’s proposal and take due
account of the Parliament’s opinion thereon, in particular as regards the scope of the
directive (all tax rulings instead of cross-border only), the retroactivity period (all tax
rulings still valid should be exchanged) and the information provided to the
Commission, which should have access to the tax rulings;

Invites the Member States to support, in all international fora, the automatic exchange
of information (AEOI) between tax administrations as the new global standard; invites
in particular the Commission, the OECD and the G20 to promote this through the most
adequate and effective instruments within an inclusive global process; insists that
concrete steps should be taken to ensure that AEOI becomes truly global, and thereby
effective, while respecting confidentiality requirements, by supporting developing
countries’ efforts to build their capacity for full participation in the AEOI; stresses that,
within the EU, automatic information exchange could take place in the form of a central
EU-wide register which would be accessible by the Commission and the competent
national authorities;

Invites the Member States to consider that any tax ruling should, in particular when
involving transfer pricing, be established in cooperation with all involved countries, that
the relevant information should be exchanged between them automatically,
comprehensively and without delay and that any national action aimed at reducing tax
avoidance and tax base erosion within the EU, including audits, should be carried out
jointly, giving due consideration to the experience gained through the FISCALIS 2020
programme; reiterates its view that the basic elements of all rulings that have an impact
on other Member States should be not only shared between tax administrations and the
Commission, but also presented in the country-by-country reporting by MNCs;

Highlights, in this connection, the fact that not only cross-border but also national
rulings can impact other Member States, and calls, therefore, for an extension of the
automatic exchange of information to all rulings issued by, or on behalf of, the
government or the tax authority of a Member State, or any territorial or administrative
subdivisions thereof, which are still active at the date of entry into force of the directive;
strongly insists on the key role of the Commission’s involvement in the process of data
collection and analysis concerning rulings;

Calls, furthermore, for a framework which effectively controls the implementation of
the automatic exchange of information, for the collection and publication of statistics on
the information exchanged, and, in particular, for the establishment, by the
Commission, before 31 December 2016, of a secure central directory to facilitate the
exchange of information between the participating tax authorities; recalls that the
establishment of a system for the automatic exchange of information on tax rulings will
result in a very large quantity of information being collected, which might make it
difficult to detect the truly problematic cases; stresses that this situation, in addition to
the existence of 28 Member States with different languages and administrative
practices, makes it necessary for the Commission and the Member States to reflect on
smart ways, including by means of information technology, of dealing with the amount
and diversity of the data obtained, in order to make automatic exchange of information
in the Union genuinely effective and helpful,
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107.

108.

109.

110.

111.

112.

113.

Calls on the Commission to study the conditions for setting up, in the longer term, an
EU-wide clearing house system, through which tax rulings would be systematically
screened by the Commission so as to increase the system’s level of certainty,
consistency, uniformity and transparency and check whether such rulings have a
harmful effect on other Member States;

Stresses that, in order to enhance transparency for citizens, the Commission should
publish an annual report summarising the main cases contained in the secure central
directory, and that, in doing so, the Commission should take into account the provisions
of the Mutual Assistance Directive relating to confidentiality;

Calls on the Commission to consider the establishment of a common framework at EU
level for tax rulings, including common criteria, in particular:

— the requirement to establish them on the basis of a comprehensive spillover analysis,
including the tax rulings’ effect on other countries’ tax bases, with the involvement
of all the parties and countries concerned,

— their public disclosure, either fully or in simplified form, but fully respecting
confidentiality requirements,

— the obligation to publish the criteria for granting, refusing and revoking tax rulings,
— equal treatment and availability to all taxpayers,
— absence of discretion and full compliance with underlying tax provisions;

Asks the Commission to define common EU guidelines for the application of the
OECD?’s arm’s length principle aimed at harmonising EU Member States’ practices for
fixing transfer pricing in such a way that, when establishing transfer pricing agreements,
national administrations have the tools to compare similar undertakings and not only
similar transactions;

Believes that a fair and efficient tax system requires an adequate level of transparency
and confidentiality; is convinced therefore that Member States’ tax administrations and,
where relevant, the Commission, should have access to information regarding the
ultimate beneficiaries of any legal vehicle and/or tax rulings;

Calls on the Commission to make use, inter alia, of Directive (EU) 2015/849 on the
prevention of the use of the financial system for the purposes of money laundering or
terrorist financing, which includes ‘tax crime’ in the broad definition of ‘criminal
activity’, in order to determine the ultimate beneficiaries of certain legal vehicles;

Calls on the Commission to introduce, in-house, a central public register of all legal
corporate-tax exemptions, deductions and credits, together with a quantitative budget
impact assessment for each Member State;

Common Consolidated Corporate Tax Base (CCCTB)

114.

Welcomes the action plan proposed by the Commission on 17 June 2015 to address tax
avoidance and promote fair and efficient corporate taxation in the EU; calls on the
Commission to speed up the presentation of legislative modifications for the prompt
establishment of a compulsory EU-wide Common Consolidated Corporate Tax Base
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115.

116.

117.

(CCCTB), which would address not only the issue of preferential regimes and
mismatches between national tax systems, but also most of the issues leading to tax base
erosion at European level (in particular transfer pricing issues); calls on the Commission
to resume, without delay, the work concluded in 2011 on the proposal for a Council
directive establishing the CCCTB, taking account of Parliament’s position thereon and
of new factors which have emerged since then and incorporating the most recent
conclusions from the work carried out by the OECD, in particular standards resulting
from the Action Plan on Base Erosion and Profit Shifting (BEPS), so that a consolidated
text can be produced in 2016;

Calls on the Commission to include in its proposals provisions aimed at clarifying the
definition of R&D investments and of permanent establishment in line with economic
substance, covering also the digital economy; points to the importance of R&D
investments and the need to facilitate rather than hamper investment and growth in the
digital economy, giving the EU’s emerging economy in this sector a competitive edge
vis-a-vis other actors in the United States and elsewhere; stresses that the existing
evidence shows that patent boxes do not help in spurring innovation and can lead to
major base erosion through profit shifting; stresses, at the same time, that abuse or
exploitation of such systems must be minimised through coordinated action by the
Member States and common standards and definitions as regards what qualifies as R&D
promotion and what does not; stresses that the so-called modified nexus approach for
patent boxes recommended by the BEPS initiative will not be enough to sufficiently
limit the problems associated with patent boxes;

Stresses that, to restore the link between taxation and economic substance and to ensure
that taxes are paid in the countries where actual economic activity and value creation
take place, as well as to correct existing mismatches, ‘formula apportionment’ should
differentiate between sectors, to take into account their specific features, in particular
with regard to digital businesses since the digital economy makes it more difficult for
tax authorities to determine where value is created; calls on the Commission to consider
carefully Parliament’s position on CCCBT and to adopt a formula apportionment which
reflects the real economic activities of companies; calls on the Commission to continue
its work on concrete options for the design of this allocation key, in particular with a
view to anticipating, for each sector, the impact on the tax revenue of each Member
State, according to the structure of its economy; stresses, furthermore, that the CCCTB
is a useful means of combating BEPS and creating European added value regardless of
whether or not the tax revenue might be partially used as a new own resource for the EU
budget;

Strongly supports the introduction of a full, mandatory CCCTB as soon as possible;
acknowledges the Commission’s approach of putting forward a simple CCTB (without
consolidation) as a first step in its action plan of June 2015, but points out that this will
leave many issues open, especially for businesses operating in the single market, given
that a CCTB would not provide for the compensation of losses through consolidation,
nor address the red tape and uncertainty associated with transfer pricing, which is also
one of the main tax avoidance tools used by MNCs, nor put an effective end to tax base
shifting within the Union; urges the Commission, therefore, to set a concrete and short
deadline to include the ‘consolidation element’ in the CCCTB initiative; calls on the
Commission to dispense with any additional impact assessment of this measure, which
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has been on the EU agenda for decades, has already been the subject of extensive
preparatory work and is now blocked in the Council since its formal submission in
2011;

118. Calls on the Commission, pending the adoption of a full CCCTB and its full
implementation at EU level, to take immediate action in order to ensure effective
taxation, reduce profit shifting (mainly through transfer pricing), prepare, pending
consolidation, an interim regime offsetting cross-border profits and losses, which should
be temporary in nature and with sufficient guarantees that it will not create any further
opportunity for aggressive tax planning, and further introduce appropriate and effective
anti-abuse rules in all relevant directives; calls on the Commission to check the existing
directives and draft directives in the field of tax and company law as regards their
adequacy for enforcing effective taxation; calls on the Council to prepare for the prompt
adoption of these provisions; emphasises that, if it is to achieve one of its goals, i.e.
reducing red tape, the application of a common consolidated tax base should be
accompanied by the implementation of common accounting rules and appropriate
harmonisation of administrative practices in tax matters;

119. Calls on the Commission to issue clear legislation on the definition of economic
substance, value creation and permanent establishment, with a view to tackling, in
particular, the issue of letterbox companies, and to develop EU criteria and legislation
for the treatment of R&D, compatible with, but not limited to, the work of the OECD on
the matter, since Member States are currently reforming their strategy in that regard,
often cumulatively with subsidies; stresses that such legislation should clearly indicate
that there must be a direct link between the preferential regimes granted by the tax
administration and the underlying R&D activities; calls on the Commission to revise
EU legislation on controlled foreign companies and its application in accordance with
the Cadbury Schweppes judgment of the European Court of Justice (C-196/04) in order
to ensure full use of controlled foreign companies beyond situations of wholly artificial
arrangements to avoid cases of double non-taxation; calls on the Commission to make
proposals for harmonising rules on controlled foreign companies in the EU;

120. Calls also on the Commission, in the absence of any generally accepted definition, to
conduct further analyses and studies in order to define aggressive tax planning and
harmful tax practices, and in particular on double taxation treaties abuses and hybrid
mismatch arrangements, taking into account the various negative impacts they can have
on society, ensure their monitoring and identify more precisely the impact of tax
avoidance in the EU and in developing countries; calls on the Commission also to
define a methodology for measuring the tax gap arising from tax avoidance and tax
evasion — as announced in its proposal of March 2015 — and to ensure that this
measurement takes place regularly in order to monitor progress and to design
appropriate policy responses; asks the Commission to take the necessary action to
clarify the exact status of all the Member States’ ‘dependent jurisdictions” and what
leverage could be used to change their practices with a view to avoiding tax base
erosion within the EU;

121. Recalls that, in addition to corporate taxation fraud, there is sizable fraud in cross-

border VAT, a tax that is fundamental for all national treasuries; calls on the
Commission to develop measures to tackle this problem, including better coordination
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on this matter among national tax agencies;

Code of Conduct on business taxation

122.

123.

124.

125.

126.

127.

Calls for an urgent reform of the Code of Conduct on business taxation and of the
Group responsible for its enforcement, given that, to date it has proved to be of
questionable value, with a view to both addressing real obstacles currently in the way of
effectively tackling harmful tax practices and to aiding EU-wide coordination and
cooperation on tax policy;

Calls on the Member States, in a spirit of good cooperation, to endorse the proposals
included in the Commission’s action plan of 17 June 2015 for fair and efficient
corporate taxation in the EU; believes that the Group’s legitimacy would benefit from
increased transparency and accountability; advocates therefore that the Group’s
governance and mandate be reshaped, including through the appointment of a
permanent, politically accountable Chair, the improvement of its working methods,
including a possible enforcement mechanism, the regular participation in the Group by
finance ministers or senior officials, in order to raise its profile, and enhanced
information exchange within the Group with a view to effectively addressing BEPS
issues; calls also for the criteria set in the Code to be updated and broadened in order to
cover new forms of harmful tax practices, including in third countries; calls on the Chair
of the Group and on the Council to regularly report to and exchange with its competent
committee on the activities of the Group, in particular with regard to the presentation of
its biannual reports to ECOFIN;

Invites the Council, more generally, to support the promotion of genuine democratic
scrutiny in cross-border tax matters at EU level, along the lines of what is already in
place in other areas where Member States or other independent institutions, such as the
European Central Bank and the Board of the Single Supervisory Mechanism, have
exclusive competence; calls on the Council and the Member States to consider the
possibility of setting up a high-level group on taxation policy, as also suggested by the
Commission President; stresses that such a ‘tax committee’, accountable to Parliament,
would encompass the Council and the Commission, following the model of Economic
and Financial Committee, as well as independent experts, and would more generally
exercise oversight of legislative and non-legislative tax policy and would report to
ECOFIN; requests that Parliament be given a right of initiative to denounce to the Code
of Conduct Group any national measure it deems to fit the criteria of harmful tax
competition included in the Code of Conduct;

Calls on the Commission to give a second update to the 1999 Simmons & Simmons
report on administrative practices mentioned in paragraph 26 of the 1999 Code of
Conduct Group report, the Primarolo report (SN 4901/99);

Urges the Council and the Member States, with due respect for the Treaties and the
competence of the Member States in direct tax matters, to improve the transparency,
accountability and monitoring work of the Group, and calls on the Commission to
initiate framework legislation, under the Community method; considers it essential that
the wider public be granted more information on the work of the Group;

Calls on the Commission to fully implement the EU Ombudsman’s recommendations
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regarding the composition of expert groups and to adopt a roadmap to ensure that expert
groups will be composed in a balanced manner; insists that, while working towards this
goal, reforms of the current structure and composition should start immediately; stresses
that such reforms would not result in a lack of available technical expertise for law-
making, as those could be submitted via public consultations or public expert hearings
open to representatives of all interests; calls on the Commission to adopt a clear
definition of conflict of interests and robust policies to prevent actors at risk of such
conflicts of interest, as well as representatives of organisations convicted of tax evasion
or any other criminal wrongdoing, from being active members of any expert or advisory
body;

State aid

128.

129.

130.

131.

132.

Strongly welcomes and supports the key role of the Commission as the competent
competition authority in the ongoing state aid inquiries dealing with tax rulings;
considers inappropriate the recurrent practice, engaged in by several Member States, of
secrecy in the case of projects that have been in receipt of state aid; encourages the
Commission to make full use of its powers under EU competition rules to tackle
harmful tax practices and to sanction Member States and companies found to be
involved in such practices; stresses the need for the Commission to commit more
resources — in terms of finance and staff — to strengthening its ability to pursue all
necessary fiscal state aid investigations at once; stresses the need for Member States to
comply fully with the investigations and with information requests from the
Commission;

Calls on the Commission to adopt new guidelines, at the latest by mid-2017, in the
framework of its State Aid Modernisation (SAM) initiative, clarifying what constitutes
tax-related state aid and ‘appropriate’ transfer pricing, with a view to removing legal
uncertainties for both compliant taxpayers and tax administrations, providing a
framework for Member States’ tax practices accordingly, and not discouraging recourse
to legitimate tax rulings; contests the usefulness of the arbitration convention, which is
not efficient to address disputes, in particular on transfer pricing issues; considers that
this instrument should be reshaped and be made more efficient, or replaced by an EU
dispute mechanism with more effective mutual agreement procedures;

Calls on the Commission to extend its investigations to other MNCs mentioned in the
LuxLeaks scandal and to measures similar in nature or effect to transfer pricing;

Calls on the Commission, in line with the broader responsibility assigned to Member
States by the SAM, to consider setting up a network of national tax administrations to
exchange best practices and more consistently contribute to preventing the introduction
of any tax measures that might constitute illegal state aid; invites the Commission to
enhance strategic synergies between the activities of the (reformed) Code of Conduct
Group and the Commission’s enforcement of competition rules in the field of tax-
related aid;

Takes note that current state aid control rules seek to address anti-competitive practices
by recovering undue advantages granted to companies; calls on the Commission to
assess the possibility of modifying the existing rules in order to allow the amounts
recovered following an infringement of EU state aid rules to be returned to the Member
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States which have suffered from an erosion of their tax bases and not to the Member
State which granted the illegal tax-related aid, as is currently the case, or be allocated to
the EU budget; calls on the Commission to modify the existing rules to ensure that
sanctions can be adopted against the relevant countries and companies in case of breach
of state aid rules;

Transparency

133.

134.

135.

136.

137.

Takes the view that the Union has the potential to become a model and a global leader
in terms of tax transparency;

Underlines the crucial importance of transparency with a view to increasing the public
accountability of MNCs and supporting tax administrations in their investigations;
stresses that it can have a strong deterrent effect and change behaviours, through both
the reputational risk for non-compliant firms and the provision of information to the
competent authorities, which can then adopt appropriate corrective measures and
sanctions; stresses that the need for transparency should be balanced against the need to
protect sensitive commercial interests and respect data protection rules;

Considers that increased transparency regarding the activities of multinational
companies is essential for ensuring that tax administrations are able to efficiently
combat BEPS; reiterates accordingly its position that MNCs in all sectors should
disclose clearly and comprehensibly in their financial statements, broken down by
Member State and by third country in which they have an establishment, a range of
aggregate information, including their profit or loss before tax, taxes on profit or loss,
number of employees, assets held, basic information about tax rulings (country-by-
country reporting); underlines the importance of making this information available to
the public, possibly in the form of a central EU register; stresses furthermore that SMEs
which are not MNCs should be exempt from such an obligation; calls on the Council to
adopt, by the end of 2015, Parliament’s position as voted in the Shareholder Rights
Directive in July 2015; stresses that transparency requirements should be designed and
implemented in such a way that they do not result in EU firms being put at a
competitive disadvantage;

Calls also on the Member States to implement a more extensive country-by-country
reporting system available to tax authorities, building on the OECD standard and
including more detailed information, such as tax returns and intra-group transactions;
highlights that the provision of tax information by firms to other tax administrations
needs to be accompanied by an improvement in the framework for resolving disputes in
order to clarify the respective rights of each party and avoid any negative side effects;
stresses that, vis-a-vis tax administrations of third countries, information should be
transmitted only to the authorities of those countries that have in place arrangements
equivalent to those provided by the EU Arbitration Convention; calls also for
harmonised accounting standards to be developed, permitting, in particular, more
granular disclosure regarding royalties;

Asks the Commission to support this position, in line with its past assessments and
positions, and to undertake all the necessary steps in order to ensure the extension of its
application to all MNCs operating on the internal market, and calls on the OECD to
support its extension worldwide in order to ensure that similar obligations apply to all
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138.

139.

140.

141.

firms engaging in cross-border operations; underlines the fact that action aimed at
improving transparency, though necessary, is not a sufficient means of tackling the
issue comprehensively and that national, EU and international tax systems also need to
be substantially reformed;

Stresses that the current opacity in the international tax system allows MNCs to avoid
taxes, circumvent national tax laws and shift their profits to tax havens; calls on the
Commission and the Member States to ensure that the competent authorities have full
access to central registers of beneficial ownership for both companies and trusts, in
accordance with the fourth Anti-Money-Laundering Directive; calls on the Member
States to swiftly transpose the fourth Anti-Money-Laundering Directive, ensuring broad
and simplified access to information contained in central registers of beneficial owners;
reiterates its position that these registers should be public;

Recognises the work undertaken by the Commission for the creation of a European
Taxpayer Identification Number (TIN); calls on the Commission to put forward a
proposal for a European TIN, based on the outline for a European TIN in the
Commission’s Action Plan on the fight against tax fraud and tax evasion of 2012 (action
22)*: recalls that TINs are considered to provide the best means of identifying taxpayers
and urges, therefore, for this project to be accelerated; calls on the Commission, by the
same token, to actively work for the creation of a similar identification number on a
global level, such as the Regulatory Oversight Committee’s global Legal Entities
Identifier (LEI);

Stresses, furthermore, that transparency is also important in ongoing state aid
investigations into tax rulings;

Calls on the Commission to examine possibilities for implementing within the EU
similar provisions as the US Governmental Accounting Standards Board (GASB) rule?
requiring state and local governments to report how much revenue they lose to
corporate tax breaks given for economic development;

Protection of whistleblowers

142.

143.

Calls on the Commission to propose, by June 2016, an EU legislative framework for the
effective protection of whistleblowers and the like; stresses that it is not acceptable that
citizens and journalists can be subject to prosecution rather than legal protection when,
acting in the public interest, they disclose information or report suspected misconduct,
wrongdoing, fraud or illegal activity, in particular in cases of tax avoidance, tax evasion
and money laundering, or any other conduct infringing the fundamental principles of the
EU, such as the principle of sincere cooperation;

Calls on the Commission to consider a range of tools for ensuring such protection
against unjustified legal prosecution, economic sanctions and discrimination, while also
ensuring the protection of confidentiality and trade secrets; draws attention, in this
connection, to the example of the US Dodd-Frank Act, which both remunerates

1 COM(2012)722 final.
2 “Tracking corporate tax breaks: a welcome new form of transparency emerges in the US’, Tax Justice Network.
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whistleblowers for providing the authorities with original information and protects them
from legal prosecution and job loss, bearing in mind that such remuneration should not
be a stimulus for publishing business-sensitive information; proposes the creation of an
independent European body responsible for collecting this information and carrying out
investigations, as well as a pan-European whistleblower common fund, to ensure that
whistleblowers receive adequate financial assistance, both funded through a levy on a
proportion of the funds recovered or fines imposed; takes the view that protection
should also be granted to whistleblowers in case they inform the public after the
competent authorities at national or EU level were notified, after no reaction within one
month;

Corporate Social Responsibility

144. Believes that carrying out a responsible tax strategy is to be considered a pillar of
Corporate Social Responsibility (CSR), in particular in accordance with the updated
definition of CSR as ‘the responsibility of enterprises for their impacts on society’*;
regrets that most firms do not include this in their CSR report; underlines the fact that
aggressive tax planning is incompatible with CSR; calls on the Commission to include
this element and to properly define its content in an updated Corporate Social
Responsibility EU strategy;

Third-country dimension
OECD

145. Supports the OECD BEPS action plan, while recognising that it is the result of a
compromise which is not going far enough to address the scale of the tax avoidance
problem and that these proposals should be the basis for further action at EU and global
level; calls for the OECD, its member countries and all other countries involved to set
up a strong monitoring tool in order to assess progress in the implementation of those
guidelines, obtain evidence of their effectiveness and possibly take corrective action;

146. Recommends that institutional links and cooperation between the OECD and the
Commission be strengthened in order to continue to ensure the compatibility of the two
processes and avoid double standards; calls on the Member States to promptly transpose
all the EU legislation based on the OECD guidelines into national legislation, thereby
making the EU a frontrunner in the implementation of the OECD’s recommendations;
stresses, however, that the OECD approach is still based on soft law and that its action
must be complemented by a proper legislative framework at EU level to address the
needs of the single market, e.g. in the form of an anti-BEPS directive going beyond the
OECD BEPS initiative in areas that are not sufficiently covered;

Tax havens

147. Calls for a common EU approach to tax havens; calls on the Commission, in particular,
to continue its work on the development and adoption of a European definition, a
common set of criteria to identify tax havens, independently of their location, and

! Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, ‘A renewed EU strategy 2011-14 for Corporate Social
Responsibility’, COM/2011/0681, p.6.
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appropriate sanctions for countries cooperating with them, on the basis of its December
2012 Recommendation regarding measures intended to encourage third countries to
apply minimum standards of good governance in tax matters (i.e. going beyond the
exchange of information and transparency to include fair tax competition and effective
taxation) and for companies using them for the purpose of aggressive tax planning, and
on defining appropriate common measures applying to those jurisdictions; refers to its
resolution of 21 May 2013 on ‘the fight against tax fraud, tax evasion and tax havens’
for a non-exhaustive list of such possible measures®; reiterates that genuinely European
lists, regularly updated and based on comprehensive, transparent, robust, objectively
verifiable and commonly accepted indicators, would be more effective as a means of
promoting good tax governance and changing tax behaviours towards and within those
jurisdictions;

148. Calls on the Commission to include in the European black list those territories that grant
fiscal advantages to entities without requiring substantial economic activity in the
country, provide significantly low effective taxation and do not guarantee automatic
exchange of tax information with other jurisdictions;

149. Stresses, in particular, the need to ensure that outgoing financial flows are taxed at least
once, for instance by imposing a withholding tax or equivalent measures, in order to
avoid profits leaving the EU untaxed, and calls on the Commission to present a
legislative proposal to that effect, for instance through the revision of the Parent-
Subsidiary and Interest and Royalties Directives; insists that a system should be put in
place to ensure that a confirmation document has to be presented to the national tax
authorities and communicated to the Commission in order to certify this operation,
thereby protecting the single market and maintaining the connection between where
profits and economic value are generated and where these are taxed; stresses that such a
system should be carefully designed in order to avoid double taxation and disputes; calls
on the Commission, while supporting the OECD’s promotion of a multilateral approach
to tax issues aimed at streamlining international tax arrangements and ensuring that
profits are taxed in the place where the value is created, to enhance the EU’s role on the
international stage by speaking with one voice and to work on the development of a
common EU framework for bilateral treaties in tax matters and a progressive
substitution of the huge number of bilateral individual tax treaties by EU/third
jurisdiction treaties; stresses that this would be the most immediate way to tackle treaty-
shopping practices; calls, in the interim, on the Member States to immediately insert
anti-abuse clauses into their tax treaties in accordance with the BEPS proposals;

150. Considers that the setting up of free trade agreements needs to be accompanied by
enhanced tax cooperation, preventing tax avoidance by firms competing on the same
markets and ensuring a level playing field; asks the Commission, therefore, to introduce

! These include, to quote but a few: to suspend or terminate existing Double Tax Conventions with jurisdictions
that are on the blacklist; to prohibit access to EU public procurement of goods and services and refuse to grant
state aid to companies based in blacklisted jurisdictions; to prohibit EU financial institutions and financial
advisers from establishing or maintaining subsidiaries and branches in blacklisted jurisdictions and to consider
revoking licences for European financial institutions and financial advisers which maintain branches and
continue operating in blacklisted jurisdictions; to introduce a special levy on all transactions to or from
blacklisted jurisdictions; to examine a range of options for the non-recognition, within the EU, of the legal status
of companies set up in blacklisted jurisdictions; to apply tariff barriers in cases of trade with blacklisted third
countries.
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tax provisions in all EU free trade agreements which would bind partner countries to
apply good tax governance and ensure reciprocity in tax matters; stresses that the work
undertaken by the Platform for Tax Good Governance forms a good basis on which to
implement this concept; underlines the fact that the same could apply to EU cooperation
agreements;

151. Calls on EU bodies not to cooperate with those jurisdictions deemed to be
uncooperative on tax matters, nor with companies convicted of tax fraud, tax evasion or
aggressive tax planning; asks that institutions such as the European Investment Bank
(EIB) and the European Bank for Reconstruction and Development (EBRD) no longer
cooperate, through their financial intermediaries, with non-cooperative tax jurisdictions;
asks, moreover, EU bodies to commit to not granting EU funding to companies
convicted of tax fraud, tax evasion or aggressive tax planning;

152. Calls on the Commission to use all the tools at its disposal to foster a more coordinated
approach vis-a-vis developed countries in order to promote greater reciprocity in tax
matters, in particular with regard to the exchange of information with the United States
of America following the entry into force of the Foreign Account Tax Compliance Act;
calls also on the Commission, against the background of the agreement of 27 May 2015
between the EU and Switzerland on the automatic exchange of financial account
information, to monitor carefully, with a view to preserving the single market, the
agreed phasing out of some harmful tax practices in Switzerland, in line with BEPS
guidelines, and that no new harmful tax measures are introduced in the future; calls on
the Commission in its ongoing negotiations with Switzerland to suggest the introduction
of controlled foreign companies rules in Swiss law; insists that the Commission must
ensure that Switzerland follows the EU approach on taxation and report to Parliament;

153. Recalls that all Member States have chosen a multilateral approach of automatic
exchange of information, through the Convention on Administrative Assistance in Tax
Matters and through the 2014 review of the relevant EU directives'; stresses that these
two initiatives are key elements for tackling tax evasion and bank secrecy, as they entail
the obligation of financial institutions to report to tax administrations a wide range of
information regarding residents with income generated by foreign-held assets;

Developing countries

154. Highlights the fact that specific attention should be paid at national, EU and
international level to the situation of developing countries and, in particular, least
developed countries, which usually are the most affected by corporate tax avoidance
and have very narrow tax bases and low tax-to-GDP ratios, when devising actions and
policies to tackle tax avoidance; stresses that those actions and policies should
contribute to generating public revenues commensurate with the value added generated
on their territory, so as to appropriately finance their development strategies, the
achievement of the Millennium Development Goals and the post-2015 development
agenda; welcomes, against this background, the work of the UN Committee of Experts
on International Cooperation in Tax Matters; asks the Commission to support the
interests of developing countries in existing international initiatives and to include

! The EU Savings Tax Directive and the Directive on Administrative Cooperation.
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155.

156.

157

158.

representatives from developing countries in its Platform for Tax Good Governance;

Calls on the EU and the OECD BEPS members to ensure that the new OECD-
developed ‘Global Standard on Automatic Information Exchange’ includes a transition
period for developing countries that cannot currently meet reciprocal automatic
information exchange requirements owing to a lack of administrative capacity;

Calls on the Commission to propose further measures to help enhance administrative
capacities in developing countries, in particular in tax matters, to allow an effective
exchange of tax information with their administrations; calls for the establishment of a
platform for developing countries by implementing pilot projects on AEOI; calls on
developing countries to promote regional agreements or other forms of cooperation on
tax matters in order to improve their negotiating position vis-a-vis foreign direct
investors and MNCs and tackle issues of common interest;

Calls on the Member States to ensure, that their development aid agencies have
sufficient technical expertise at their disposal for addressing tax issues in their
development policies, especially from ministries of finance and tax administrations;

Refers to the action plan presented in its resolution of 8 July 2015 on tax avoidance and
tax evasion as challenges for governance, social protection and development in
developing countries; encourages all countries and international organisations, such as
the UN, to be part of an inclusive process and contribute to the G20/OECD tax agenda,
addressing BEPS, promoting international tax transparency and the global sharing of tax
information, for example through the development of a single common reporting
standard in the AEOI or the public disclosure of beneficial ownership; calls on the
Commission and the Member States to support a greater role for the UN in future
international tax discussions, for instance by supporting the creation of a global tax
body under the auspices of the United Nations;

Tax advisers

159.

160.

161.

Points to the problematic and questionable juxtaposition, within the same firms, of tax
advice, auditing and consulting activities intended on the one hand to service tax
administrations, e.g. for designing tax systems or improving tax collection, and, on the
other hand, to provide tax planning services for MNCs, which may be exploiting the
weaknesses of national tax laws;

Points out the existence of a European legal framework, which includes the most recent
package of reforms to the audit market, approved by Parliament in its resolution of 3
April 2014; calls on the Commission to ensure that the relevant legislative provisions
are applied in the Member States within the appropriate time frame and in line with the
objectives pursued;

Calls on the Commission to come forward with proposals for guidelines for the tax
consulting industry and for the setting up of an EU incompatibility regime for advisers
in tax matters and, where appropriate, for banks, establishing a framework effectively
preventing conflicts of interest between services provided to the public and private
sectors;
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162.

163.

Calls, furthermore, on the Commission to launch an inquiry in order to assess the state
of concentration in the sector and any resulting distortion of competition; recommends
that this inquiry also consider specifically whether the combination of tax advice and
auditing functions within the same firms can lead to conflicts of interest, and to propose
measures accordingly, including by introducing mechanisms to keep departments within
consultancy firms separate;

Requests that the Commission urgently assess the possibility of introducing a legislative
framework providing for sufficient sanctions for firms, banks, accountancy firms and
financial advisers proved to be involved in implementing or promoting illegal tax
avoidance and aggressive tax planning; stresses that these sanctions should have a
deterrent effect and may include, among others, fines, barring access to funding from
the EU budget, prohibition of any advisory role in the EU institutions and, in extreme
and repeated cases, the revoking of business licences;

Further action at national level

164.

165

166.

167.

168.

Encourages further action at national level to tackle tax avoidance, within the EU and
OECD frameworks, since uncoordinated reactions can create further mismatches and
tax dodging opportunities; stresses that the best tool for fighting tax base erosion is
cooperation, instead of unilaterally introducing preferential regimes to attract
investments;

Calls on the Commission to establish guidelines for tax amnesties granted by Member
States aimed at defining the circumstances in which such amnesties would comply with
the provisions of the EU Treaties relating to the free circulation of capital, freedom to
provide services, state aid and money laundering rules, and the EU common approach
against tax havens; recalls the need to use such practice with extreme caution in order
not to incentivise tax avoiders to wait for the next amnesty;

Calls on the Member States to introduce a system of withholding taxes on royalties, to
ensure that royalties paid to third countries not covered by bilateral tax agreements are
also taxed;

Urges each Member State to carry out, where necessary with the technical support of
the Commission, impact assessments that cover spillover effects in other countries,
before introducing any tax measures that may have an impact abroad; calls for a strong
involvement by national parliaments on the issue of tax avoidance, since no tax regime
or tax treatment should escape proper assessment and democratic control by the
legislator;

Strongly urges Member States to stop and reconsider cuts in the resources of their tax
administrations, to step up investment and increase the efficiency of their tax
administrations and to ensure effective redeployment of staff and technology and
expertise upgrades, with a view to tackling the development and impact of harmful tax
practices, which have become increasingly sophisticated; calls on the Commission to
provide technical support for such efforts, in particular in the context of the FISCALIS
2020 Programme; calls also on the Member States to work towards more simple,
effective and transparent taxation regimes in the interest of Member States, citizens and
businesses;
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170.

171.

172.

173.

174.

175.

Recalls that public procurement accounts for 16 % of GDP in the EU area; requests an
assessment of the possibility of introducing tax, transparency or cooperation-related
criteria into the public procurement tenders during the next amendment round of the
Public Procurement Directive; calls also on the Member States to consider excluding
from participating in public procurement companies that have been proved to have
engaged in aggressive tax planning and tax avoidance schemes;

Stresses, finally, that the unanimity rule within the Council, by giving each Member
State a veto right, reduces the incentive to move from the status quo towards a more
cooperative solution; calls on the Commission not to refrain from making use, where
appropriate, of Article 116 TFEU, which stipulates the following: ‘Where the
Commission finds that a difference between the provisions laid down by law, regulation
or administrative action in Member States is distorting the conditions of competition in
the internal market and that the resultant distortion needs to be eliminated, it shall
consult the Member States concerned. If such consultation does not result in an
agreement eliminating the distortion in question, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, shall issue the
necessary directives [...]";

Commits to continuing the work initiated by its Special Committee, addressing the
obstacles that prevented its Special Committee from completing its full mandate, and
ensuring a proper follow-up of its recommendations; instructs its competent authorities
to identify the best institutional set-up to achieve this;

Reiterates its demand for access to all relevant EU documents; calls on its President to
forward this request to the Commission and the Council and makes clear that Parliament
is determined to use all possible means at its disposal to achieve this goal,

Calls on its competent committee to follow up on these recommendations in its
upcoming legislative initiative report on the same topic;

Calls on its competent committee responsible for constitutional affairs to follow up on
these recommendations, in particular regarding the insertion of binding cooperation
clauses in the Code of Conduct for organisations included in the Transparency Register,
and changes to the rules for access to documents between EU institutions, with a view
to better aligning them with the principle of sincere cooperation set out in the TEU;

0]
0 0

Instructs its President to forward this resolution to the European Council, the Council,
the Commission, the Member States, the national parliaments, the G20 and the OECD.
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ANNEX 1: LIST OF PERSONS MET
(COMMITTEE MEETINGS AND DELEGATIONS)

Date

Speakers

30.03.2015

Pierre Moscovici, Commissioner for Economic and Financial Affairs, Taxation

and Customs

16.04.2015

Serge Colin, President of UFE (Union of Finance Personnel)

Fernand Mdiller, Chairman of UFE fiscal committee

Paulo Ralha, President of Portuguese Tax Workers Union

Francois Goris (President UNSP-NUOD) for the European Confederation of
Independent Trade Unions (CESI)

Nadja Salson, European Federation of Public Service Unions

Henk Koller, President of the European Federation of tax advisers (CFE)
Olivier Boutellis-Taft, Chief Executive of the Federation of European
Accountants (FEE)

Ravi Bhatiani, Director Legal Affairs of Independent Retail Europe

05.05.2015

Margrethe Vestager, Commissioner for Competition

Wolfgang Nolz, Chair of Code of Conduct Group

Jane McCormick, Senior Tax Partner, Head of EMA Tax, KPMG
Chris Sanger, Partner, Global Head of Tax Policy, Ernst&Young
Stef van Weeghel, PwC Partner, Global Tax Policy Leader

Bill Dodwell, Head of Tax Policy of Deloitte UK

11.05.2015

Public Hearing on Tax Rulings and Harmful Tax Practices

Stephanie Gibaud, whistle-blower and former UBS employee

Lutz Otte, whistle-blower and former information - technology contractor at
Julius Baer

Kristof Clerix, International Consortium of Investigative Journalists (IC1J)
Edouard Perrin, ICIJ member

Richard Brooks, ICI1J member

Lars Bove, ICIJ member

Xavier Counasse, journalist “Le Soir”

Dominique Berlin, Collége européen de Paris, Université Panthéon-Assas
(Paris 2)

Gabriel Zucman, Assistant Professor, London School of Economics and
Political Sciences

Achim Doerfer, Attorney in the field of taxation, author and legal philosopher

12.05.2015

Delegation to Belgium

Jacques Malherbe, University of Louvain (UCL)

Axel Haelterman, University of Leuven (KUL)

Werner Heyvaert, tax expert, Jones Day

Wim Wuyts, Head of Tax — President of tax committee FEB-VBO and Hilde
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Wampers, Vice President Tax - Group Finance FEB-VBO
Christophe Quintard, (expert of FGTB, former tax auditor)

Eric van Rompuy (Chair) and others Members of Finance and Budget
Committee of the Federal Parliament

Steven Van den Berghe, Head of the tax ruling service

Johan Van Overtveld - Minister of Finance (meeting held on 17 June)

18.05.2015

Delegation to Luxembourg

Wim Piot, Tax Leader PWC Luxembourg

Nicolas Mackel, CEO Luxembourg for Finance

Christine Dahm, Director, and Mike Mathias, member of Cercle de
Coopération des ONG du développement

Eugéne Berger (Chair) and others Members of Finance Committee of the
Parliament

Pierre Gramegna, Minister of Finance

Pascale Toussing, Director of Tax matters, Ministry of Finance and members
of the tax administration

22.05.2015 | Delegation to Bern, Switzerland
e Markus R. Neuhaus, Chairman of the Board of PwC Switzerland, Member of
the office of the Global Chairman of PwC
e Frank Marty, Member of the executive board, Head Financial Services &
Taxes, Economie Suisse
e Francois Baur, Permanent Delegate in Brussels, Head European Affairs
Economie Suisse
e Martin Zogg, Member of the Executive Committee, Head Domestic and
International Taxation, Swiss Holdings
e Urs Kapalle, Director Financial Policy and Taxes, Swiss Bankers Association
e Mark Herkenrath, Alliance Sud, Member of Global Alliance for Tax Justice
e Olivier Longchamp, Declaration of Berne (DoB)
e Jacques de Watteville, State Secretary for International Financial matters (SIF)
e Ambassador Christoph Schelling, Head of Tax Policy Division
e Adrian Hug, Director of the Swiss Federal Tax Administration
e Ruedi Noser, Member of the National Council, Head of the Committee for
Economic Affairs and Taxation
e Urs Schwaller Member of the Council of States
e Ulrich Trautmann, Head of Sector Trade and Economic Affairs, Delegation of
the European Union to Switzerland and Liechtenstein
e Marco Salvi, Senior researcher, Avenir Suisse
27.05.2015 | Meeting with HM Government of Gibraltar (with TAXE coordinators)
e Fabian Picardo, Chief Minister
o Joseph Garcia, Deputy Chief Minister
28.05.2015 | Delegation to Dublin, Ireland

Martin Lambe, Chief Executive, Irish Tax Institute
Michael Noonan, Minister of Finance
Niall Cody, Chairman of Revenue Commission

PE564.938v02-00

EN

46/88 RR\1077888EN.doc




e Liam Twomy (Chair) and others Members of Finance Committee of Parliament
(Oireachtas) +Joint House-Senate European Affairs Committee -

e Frank Barry, Trinity College Dublin (TCD)

e Seamus Coffey, University College Cork (UCC)

e Feargal O’Rourke, Head of Tax, PWC

e Conor O’Brien, Head of Tax, KPMG

e Jim Clarken, CEO of Oxfam Ireland

e Michedl Collins, Nevin Economic Research Institute (NERI).

29.05.2015

Delegation to Den Haag, the Netherlands

o Sjoera Dikkers, MP and others Members of Committee of Finance of Dutch
Parliament

e Bartjan Zoetmulder, Dutch Association for Tax Advisors

e Hans Van den Hurk, University of Maastricht

e Indra ROmgens, SOMO, independent, not-for-profit research and network
organisation

e Francis Weyzig, Oxfam

e Pieterbas Plasman, Head of Tax Ruling Office

e Eric Wiebes, Dutch State Secretary for Tax Affairs

01.06.2015

Public Hearing on International Dimension of Tax Rulings and Other Measures

e Senator Mario Monti, former Commissioner for Competition and for Customs,
Taxation and the Internal market

e Tove Maria Ryding, Policy and Advocacy Manager of European Network on
Debt and Development (EURODAD)

e Antoine Deltour, whistle-blower, former Auditor, Pwc Luxembourg

17.06.2015 | Interparliamentary meeting on “‘Aggressive tax planning and democratic control
Role of Parliaments ”*
Thirty-seven Members from eighteen national Parliaments:
AT, BE, CY, CZ, FR, DE, GR, HU, IE, IT, LT, LU, MT, PL, PT, RO, ES, SV
e Heinz Zourek, Director General of DG TAXUD
e Pascal Saint-Amans, Director of OECD Centre for Tax Policy and
Administration
18.06.2015 | Delegation to London, UK
e David Gauke, MP, Financial Secretary to the Treasury,
e Jim Harra, Director General, Business Tax, HM Revenue & Customs
e Fergus Harradence, Dep. Director, Corporate Tax Team, Business and
International Tax Group, HM Treasury
e Andrew Dawson, Head of Tax Treaty Team, Lead negotiator for UK tax
Treaties
e Maura Parsons, Deputy Director, Head of Transfer Pricing in HMRC
Business International and Chair of HMRC’s Transfer Pricing Board.
e Meg Hillier (Chair), Margaret Hodge (former Chair) and Guto Bebb, member
of the Public Accounts Committee of the House of Commons
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Prem Sikka, Professor of Accounting, Essex Business School, University of

Essex

o Frank Haskew, Head of the ICAEW (Institute of Chartered Accountants in
England and Wales) Tax Faculty; and lan Young, International Tax Manager

e Will Morris, Chair of the Tax Committee and the BIAC Tax Committee
Confederation of British industry (CBI)

¢ Richard Collier, Senior tax partner at PwC

e Joseph Stead, Christian Aid

e Meesha Nehru, Programme Director, Fair Tax Mark

23.06.2015

Exchange of views with Multinational Corporations

o Nathalie Mognetti, Chief Tax Officer, Total S.A.
e Martin McEwen, Head of Tax, SSE plc
e Christian Comolet-Tirman, Director, Fiscal Affairs, BNP Paribas Group

25.06.2015

Meeting with Government representative of Bermuda (with TAXE coordinators)

e Everard Bob Richards, Deputy Premier Minister & Minister of Finance
e Alastair Sutton, EU legal adviser to the Government of Bermuda

02.07.2015

e Richard Murphy, Tax Research LLP and founding member of the Tax Justice
Network

e Guillaume de La Villeguérin, Vice President Tax & Customs Airbus .

17.09.2015

e Jean-Claude Juncker, President of the European Commission

e Pierre Moscovici, European Commissioner for Economic and Financial
Affairs, Taxation and Customs

e Margrethe Vestager, European Commissioner for Competition

22.09.2015

e Pierre Gramegna, President of the ECOFIN council, Minister of Finance,
Luxembourg

e Dr. Wolfgang Schauble, Federal Minister of Finance, Germany
e Luis de Guindos, Minister of Economy and Competitiveness, Spain
e Michel Sapin, Minister of Finance and Public Accounts, France
e Pier Carlo Padoan, Minister of Economy and Finance, Italy
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ANNEX 2: LIST OF ANSWERS BY COUNTRY/INSTITUTION

(situation as of 26 Octob

er 2015)

Country

Reply

1st request on 23.04.2015 - Deadline 31.05.2015

Sweden 29/05/2015
Jersey 29/05/2015
Guernsey 31/05/2015
Luxembourg 01/06/2015
Finland 02/06/2015
Slovakia 03/06/2015
Ireland 05/06/2015
Netherlands 08/06/2015
United Kingdom 08/06/2015
France 10/06/2015
Czech Republic 11/06/2015
Latvia 16/06/2015
Belgium 16/06/2015
Malta 18/06/2015
1st Reminder on 29.06.2015 - Deadline 9.07.2015
Portugal 30/06/2015
Poland 02/07/2015
Lithuania 03/07/2015
Hungary 07/07/2015
Croatia 08/07/2015
Estonia 10/07/2015
Greece 10/07/2015
Spain 10/07/2015
Gibraltar 13/08/2015
Denmark 26/08/2015
Germany 02/09/2015
Romania 03/09/2015
Italy 17/09/2015
Last reminder on 21.09.2015

Austria 21/09/2015
Cyprus 22/09/2015
Bulgaria 28/09/2015
Slovenia 28/09/2015
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INSTITUTIONS Reply
Commission 03/06/2015
Council 29/05/2015

15/06/2015
27/07/2015
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ANNEX 3: MULTINATIONAL CORPORATIONS INVITED
TO APPEAR IN COMMITTEE MEETINGS

Name Invited/Representatives Situation 26 October 2015
Airbus \Cjiuciyi};;ns? d(iitl_?a\;igcegﬁﬂ)nr,ns Participated - 02.07.2015
BNP Paribas gr‘rgzifr” ggg‘l"ﬂf;::?a” Participated - 23.06.2015
SSE plc Martin McEwen, Head of Tax Participated - 23.06.2015
Total S.A. Nathalie Mognett Participated - 23.06.2015

Chief Tax Officer

Amazon.co.uk Ltd

Christopher Corson North,
Managing Director

Declined, due to ongoing investigation

Amazon EU S.a.r.l.

Xavier Garambois,
General Director

Declined, due to ongoing investigation

Anheuser-Busch InBev

Stuart MacFarlane,
President, Europe Zone

Declined, due to ongoing investigation

Barclays Bank Group

Antony Jenkins,
Group Chief Executive

Declined, but remains open to reply to
any specific written questions

Coca-Cola Company

James Quincey,
President,Coca-Cola Europe Group

Declined, but met with co-rapporteurs

Marc Zuckerberg,

FEEHTROI Chief Executive Officer Deg e

AL IS 37 S PEEhIEITS Declined, due to ongoing investigation
Automobiles Chief Executive Officer ’

Google Eric E. Schmidt, Declined, but ready to send “position on

Executive Chairman

the tax issues”

HSBC Bank plc

Alan M. Keir,
Chief Executive, EMEA

Declined, due to ongoing investigation

IKEA Services BV

Peter Agnefjall,
Chief Executive Officer

Declined, but invited Members for a
discussion and sent ’lIkea Group Yearly
Summary report (2014)

McDonald’s Europe

Douglas Goare,
President Europe

Declined, due to coinciding with a major
company initiative and a possible
Commission enquiry

Philip Morris Kristof Doms, Declined
International Vice President, European Affairs

Shelley Broader,
Walmart President and Chief Executive Declined

Officer, EMEA Region

The Walt Disney
Company

Robert A. Iger,
Chief Executive Officer

Declined, but offered to meet with
representatives of the Committee to hear
their views
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ANNEX 4 : REPORT ON DELEGATION TO BELGIUM

The report below does not constitute official minutes. It is an internal summary of the fact-
finding mission, prepared for the exchange of views that took place during the TAXE
Committee meeting of 23 June 2015. The third parties involved were not consulted on its
content.

TAXE COMMITTEE
ad hoc Delegation to Belgium
12 May 2015/17 June 2015

Agenda

09.00 - 11.00 Experts Panel with the participation of:

- Jacques Malherbe (UCL)

- Axel Haelterman (KULeuven)

- Werner Heyvaert, Jones Day

- Wim Wuyts, Head of Tax — President of tax committee FEB-VBO and
Hilde Wampers, Vice President Tax - Group Finance FEB-VBO

- Christophe Quintard, (spécialiste fiscalité pour le FGTB, former tax auditor)

11.30 - 13.00 Meeting with the Finance and Budget Committee of the Belgian
Parliament

Venue: Belgian Chamber

13.00 - 13.50 Working lunch
Venue: Belgian Chamber

14.00 - 15.00 Meeting with Mr Steven Vanden Berghe, Head of the tax ruling
service
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Members

Alain LAMASSOURE, Chair
Elisa FERREIRA

Michael THEURER

Marisa MATIAS

Philippe LAMBERTS

Marco ZANNI

Danuta HUBNER

Accompanying Members

Peter SIMON
Anneliese DODDS
Sven GIEGOLD
Marco VALLI
Philippe DE BACKER

Tom VANDENKENDELAERE
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List of participants

PPE

S-D
ALDE
GUE
Verts/ALE
EFDD
EPP

S-D

S-D
Verts/ALE
EFDD
ALDE
PPE
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1. Meeting with stakeholders
Experts participating in the discussion:

e Jacques Malherbe (UCL)

e Axel Haelterman (KULeuven)

e Werner Heyvaert, Jones Day

e  Wim Wuyts, Head of Tax — President of tax committee FEB-VBO and Hilde
Wampers, Vice President Tax - Group Finance FEB-VBO

Christophe Quintard, (trade union FGTB, former tax auditor)

Main findings:

Majority of experts consider that the tax ruling practice in Belgium existing since 2002 works
very well. It is a necessity for business to get legal certainty. The tax ruling service has no
discretion in the interpretation of the law. It has however discretion in the interpretation of
factual elements.

Competition on tax issues is very hard and global. Belgium needs to be attractive; Otherwise
business will leave. There are companies leaving Belgium because of the high level of
taxation. Competition is not limited to Europe but goes beyond it. The representative of the
trade union complained about double tax Treaty shopping and said that MS concluded some
Treaties “sur mesure” in order to favour specific companies.

Questions addressed to experts mainly focused on notional interests, Country-by-Country-
Reporting (CBCR), publication of tax rulings, network of bilateral treaties for double
taxation,the methodology for the calculation of effective versus statutory tax rates and the
excess profit ruling practice (= Belgian company may exclude from its taxable income those
profits that would not have been realized in a “stand alone” situation). One expert said that the
Italian system of notional interests seems to be better than the Belgian one. He referred to a
study made by TAXUD.

Some suggestions made during the discussion:
e Setting up of an European convention for double taxation (instead of myriads of
national bilateral tax treaties)
e Common European rules on transfer pricing
e Need for a good dispute resolution mechanism in case MS disagree on transfer
pricing. The EU arbitration convention does not work (8 years to get a result)

2. Meeting with the Budget and Finance Committee of the House of
Representatives.

The Belgian Parliament has been very active on the issue of aggressive tax planning issues
with several hearings (journalists, tax authorities, academics and Minister) in the recent
months.

The Committee of Finance supports efforts to change the rules, despite diverging views on
how to progress. It wants to keep the level playing field. According to the majority, Belgium
needs to keep its attractive tax climate in order to attract foreign investments in the country.
When reforming its tax rules, Belgium must not be naive. Tax competition must however
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remain fair. Some MPs belonging to the opposition confirmed that the belgian system of tax
rulings is not transparent and more democratic control should be introduced.

The Committee of Finance supports the CCCTB as a solution to most of the problems at stake
and could, with time, consider the option of moving towards harmonistaiton of rate even if far
from feasible at this stage.The Belgian Parliament is happy to cooperate with the TAXE
committee and will attend the interparliamentary session of 17 June.

3. Meeting with the Head of tax ruling office: Mr Steven Van den Berghe

Participants:

Steven Van den Berghe,

Véronique Tai, former chair of the tax ruling office (until 1/5/2015)
And the other members of the tax ruling office.

How does the tax ruling office work?

The tax ruling office is an autonomous body which takes binding decisions for tax authorities.
The body was created by a law of 2002. Before taking a decision, the central administration is
consulted but the final decision lies in the hands of the tax ruling office. The office is
composed of 6 officials from the tax adminstration for a mandate of 5 years. Advanced tax
rulings are available for anyone and cover all types of taxes. Tax rulings have normally
effects for 5 years. No tax ruling can be provided if there is not enough economic substance in
Belgium or if the rulings is linked to a non cooperative country (currently no country listed as
non cooperative). Tax rulings are made public although anonymized. The Minister of Finance
annually sends a report on tax rulings to the Parliament and the members of the tax ruling
office are heard at the Parliament. The officials confirmed that they apply the Belgian rules
and that they are following the OECD and EU standards in terms of exchange of information.

Questions addressed to the tax administration mainly focused on excess profit rulings and
whether the Belgian tax authority informs other tax authorities of the benefits that are not
taxed in Belgium, the possible room for manoeuvre of the tax ruling office, the concept of
economic substance, countries that are listed as tax havens by Belgium, and on the capacity of
the tax ruling office to defend its position when confronted with very detailed studies on
transfer pricing.

Main findings:

e The tax ruling office has no room of manoeuvre to interpret the law. It has room to
interpret factual elements. Every request on transfer pricing must be very detailed and
comply with OECD rules. The tax ruling office acknowledges that these are quite
flexible or vague.

e When Belgium makes a tax ruling, it requests the company to give all existing tax
rulings applicable to it. Belgium has however not spontanuously sent its tax rulings or
information related to it to other Member States in line with its EU law obligations.

e Excess tax profit ruling (= Belgian company may exclude from its taxable income
those profits that would not have been realized in a “stand alone” situation) is not a
common practice (63 rulings in 10 years). It has however been impossible to know the
amount of taxable income concerned. The criteria used to calculate the “Belgian” tax
base were not given. This regime is currently under investigation from DG COMP
(state aid procedures) so the officials could not answer all questions from MEPs.
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Belgium has suspended its activity in this field while waiting the conclusions of the
investigation. In case of such ruling, other countries potentially concerned are not
informed (there is not such obligation in the Belgian law), hence the situation of
double non taxation.

e Rules on how to estimate the economic substance in Belgium are relatively unclear
despite that there are minimum criteria established by the tax administration (no
letterbox company).

Summary report of the meeting with the Belgian Minister of Finances,
Johan Van Overtveld

Members present: Bernd Lucke (chair), Elisa Ferreira, Michael Theurer, Danuta Huebner,
Peter Simon, Tom Vandenkendelaere, Philippe Lamberts

Members asked questions notably with regard to the CCCTB, CBCR, excess tax profit
legislation, tax competition between countries and the way a Federal State handles corporate
taxation.

Main messages from the Minister:

- Belgium is very much in favour of more transparency in the tax area: as from October
2015 Belgium will automatically exchange tax rulings

- Belgium is however less supportive of harmonisation, mainly because of the risk to lose
sovereignty. This said Belgium has a positive view on the CCCTB but would exclude any
harmonisation of tax rates.

- Belgium has stopped delivering tax rulings in the framework of its excess profit tax ruling
legislation. BE awaits the outcome of COM’s investigations and will modify its legislation
if required.

- Belgium has not yet defined its position towards CBCR. In any case, the reporting should
not be more than summary information.

- Belgium always examines whether there is sufficient economic substance in Belgium
before delivering a tax ruling. It is however sometimes very difficult to quantify it, mainly
when it comes to valuating IP rights.
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ANNEX 5 : REPORT ON DELEGATION TO LUXEMBOURG

The report below does not constitute official minutes. It is an internal summary of the fact-
finding mission, prepared for the exchange of views that took place during the TAXE
Committee meeting of 23 June 2015. The third parties involved were not consulted on its
content.

TAXE COMMITTEE
ad hoc Delegation to Luxembourg
18 May 2015

Agenda

08:30 - 09:30 Preparatory meeting
Venue: Hemicycle of the European Parliament, Schuman Building

(Kirchberg)
09:30 - 11.30 Experts Panel with the participation of:

- Wim Piot, Tax Leader PWC

- Nicolas Mackel, CEO Luxembourg for Finance

- Mike Mathias

- Christine Dahm, Directrice du Cercle de Coopération des ONG du

développement
Venue: Hemicycle of the European Parliament, Schuman Building
(Kirchberg)
12.00 - 13.30 Meeting with members of the Luxembourg Parliament
Delegation of members from the Finance Committee: Chair : Mr Eugéne
Berger
Venue: Chambre des députés du Grand-Duché de Luxembourg

14.45 - 16.15 Meeting with Minister of Finance (Pierre Gramegna) together with
Head of tax ruling office

Venue: European Convention Center Luxembourg (ECCL)

16.15- 16.45 Joint press conference with Minister
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Members

Alain LAMASSOURE, Chair
Danuta HUBNER

Elisa FERREIRA

Morten MESSERSCHMIDT
Michael THEURER

Fabio DE MASI

Sven GIEGOLD

Marco VALLI
Accompanying Members
Burkhard BALZ

Frank ENGEL

Peter SIMON

Hugues BAYET

Anneliese DODDS

Paul TANG
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1. Meeting with stakeholders

Experts participating in the discussion:

e Wim Piot, Tax Leader PWC

¢ Nicolas Mackel, CEO Luxembourg for Finance

e Mike Mathias, Member of the Council of State but speaking as a Luxemburgish
citizen.

e Christine Dahm, Directrice du Cercle de Coopération des ONG du développement

Questions addressed to experts mainly focused on transparency of the Luxembourgish tax
ruling system, Country by country Reporting (CBCR), current and past tax ruling practices in
Luxembourg, role of tax consultancies and tax administration, tax competition and the effects
of the Luxembourgish system on double non taxation and tax base erosion of others EU
Member States and Developing countries.

Main findings:

Mr Mackel (Luxembourg for Finance) explained the main strengths of Luxembourg for its
development as main financial actor in the world. According to him, taxation is not the main
element, although tax rulings play a role in the stability that companies look for when
deciding to implement in a country. Mr Mackel said that Luxembourg could easily further
develop without tax rulings.

PwC is in favour of transparency in general and in particular on all (not limited to cross
border) tax rulings on the condition that business plan are not made public. PWC also
supports CBCR but payroll taxes should also be included. It agrees that the international tax
system does not work well and that a review should take place at global level (OECD BEPS).
As regards tax rulings, PwC highlighted that there has never been any political intervention in
their requests.

Christine Dahm and Mr Mathias acknowledged that things are moving in the right direction in
Luxembourg. However they do not see any change as regards the openness of the government
to discuss with them. They pointed out the (lack of uniform) definition of economic substance
to anchor a taxable activity in a country as the weakest point of the international tax system.

2. Meeting with the Finance and Budgetary Committee and the European Affairs
Committee

The meeting (held in camera at the request of the Luxembourg Parliament) was opened by the
Chair of the Finance Committee Mr Berger.

Questions addressed to the Committee focused on the position of Luxembourg towards more
transparency, the Luxemburgish freeport, the importance of tax competition for small
countries, the definition of healthy competition and of economic substance, the publication of
tax rulings, the CCCTB, the Krecké report, protection of whistleblowers and freedom of the
press and the compatibility of state aid rules and tax rulings.

Main messages from the Committee:
- Luxembourg introduced at the end of 2014 a new law on tax rulings which includes
anonymised publication;
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- Luxembourg spontaneously shared some tax rulings with other Members States in the past
but never received any from other MS; it therefore stopped exchanging spontaneously tax
rulings; according to Luxembourg, the European Commission was aware that no tax rulings
were exchanged.

- Luxembourg moves towards more transparency, is ready to move against aggressive tax
planning and agrees that fairer taxation is needed; it however highlights that the EU cannot
move alone, agreements should be reached at more global level.

- It was added that tax competition is a reality but that a change of direction towards equality
across the board is needed and that only healthy competition should remain

- The Finance Committee is in favour of an EU CCCTB;

- There is a national law on protection of whistleblowers but the Committee acknowledges
that it is not sufficient as it only tackles corruption cases and does not protect bespoken
LuxLeaks journalists and other similar cases.

- the foreseen vote on free port regulation is currently pending because of LuxLeaks

The Chair of the Finance Committee confirmed that Members of the Luxembourgish
Parliament will be happy to attend the TAXE interparliamentary session of 17 June.

3. Meeting with Mr Gramegna and his tax administration

Participants for Luxembourg:
Monsieur Gramegna was accompanied by its tax administration.
e Mme Pascale Toussing, Directeur de la Fiscalité, Ministére des Finances
M. Etienne Reuter, Secrétaire Général, Ministere des Finances
M. Guy Heintz, Directeur, Administration des contributions directes
Mme Monique Adams, Directeur adjoint, Administration des Contributions directes
M. Luc Schmit, Directeur adjoint, Administration des Contributions directes
M. Frédéric Batardy, Conseiller, Direction de la Fiscalité, Ministére des Finances
M. Bob Kieffer, Conseiller en Communications, Ministéres des Finances
M. Lucien Michels, Relations publiques, Ministere des Finances

Questions addressed to the Minister mainly focused on CBCR, publication of tax rulings,
network of bilateral treaties for double taxation, the minimum criteria for economic substance
to be taxed in Luxembourg, the letterbox companies, the Lux Freeport, current and past tax
ruling practices and measures to combat aggressive tax avoidance, double non taxation and
the erosion of tax base of others Member States.

Main messages from the Minister:

e Luxembourg is changing and moving towards more transparency. Several laws have
recently been introduced (and were already decided by the previous government).
Luxembourg agrees that the EU should be pioneer in introducing measures to tackle
aggressive tax planning. However, main economic partners should commit in the
medium term to move in the same direction.

e Luxembourg is in favour of CBCR but it should not be public (only available to tax
authorities).
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e All double tax treaties follow the OECD format. The Minister acknowledges that this
format could be updated and would be ready to modify the bilateral agreements in line
with a new OECD format.

e Luxembourg is in favour of automatic exchange of ALL tax rulings (not limited to
cross-border). Luxembourg is furhtermore in favour of a public registry, and is keen to
advance on these issues under its Presidency. Likewise for the CCCTB (pending
Commission proposal) and the Interest and Royalties Directive.

e Luxembourg has defined in its loi general des import article 6 criteria to determine
whether there is sufficient economic substance created in Luxembourg to be taxed in
the country. These criteria are developped in an administrative vade-mecum which, for
issues of confidentiality, was not annexed to the follow-up letter sent by Mr Gramegna
to Mr Lamassoure, despite the specific request for it and the fact that the Minister said
orally that it would be at the disposal of the delegation. [Neither Mr Gramegna nor the
heads of administration were able to give proof for the robustness of the criteria not of
the application of an anti-abuse clause.] Recent reforms did not introduce changes to
the notion and application of economic substance requirements

e Luxembourg has concluded a very high number of tax rulings in the past but lots of
them were simply a confirmation in written of recurrent, clear and not disputable
positions of the tax administration.

e Luxembourg contacted/ informed tax authorities of other EU MS (he explicitly
mentioned Germany and France) on abnormal profit reporting in Luxembourg of
companies established in those MS. Mr Gramegna said however that they did not
follow up on this.

e [When confronted with Mr Kohls Interview in the WSJ and with the observation that
Mr Kohl confirmed transfer prices in record time, neither the minister nor the tax
administration felt capable of verifying that tax rulings and confirmed transfer pricing
arrangements were applied according to unitary and non discriminatory standards,
arms length principle etc. Indeed, the Minister referred to his tax administration but
the chair of the Ruling Commission merely stated that she was not in charge during
Mr Kobhls period of responsibility.

e The Minister confirmed in the press conference he would not deliver on the
documents requested (e.g. all rulings since 1991).

The Minister promised to send in written additional information to the TAXE Committee.
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ANNEX 6 : REPORT ON DELEGATION TO SWITZERLAND

The report below does not constitute official minutes. It is an internal summary of the fact-
finding mission, prepared for the exchange of views that took place during the TAXE
Committee meeting of 23 June 2015. The third parties involved were not consulted on its
content.

TAXE COMMITTEE
ad hoc Delegation to Bern (Switzerland) 22 May 2015

Agenda

8.30-09.15 Welcome and presentation by Ulrich TRAUTMANN
First Counsellor, Head of Sector Trade and Economic Affairs
Delegation of the EU to Switzerland & Liechtenstein
Presentation on the EU delegation’s analysis of Swiss tax policy and in particular
the use of the cantonal Swiss company tax schemes including ruling practice and
policies in different Swiss cantons

09.15 -10.00 Meeting with Business representatives
Markus R. Neuhaus, Chairman of the Board of PwC Switzerland, Member of
the office of the Global Chairman of PwC
Economie Suisse
Frank Marty, Member of the executive board, Head Financial Services & Taxes
Francgois Baur, Permanent Delegate in Brussels, Head European Affairs
Swiss Holdings
Martin Zogg, Member of the Executive Committee, Head Domestic and
International Taxation,
Swiss Bankers Association
Urs Kapalle, Director Financial Policy and Taxes

10.00 - 10.45 Meeting with NGOs: Alliance Sud and Declaration of Berne (DoB)
Mark Herkenrath, Programme Officer International Finance & Tax Policy and
designated Director of Alliance Sud, Member of Global Alliance for Tax Justice
Olivier Longchamp, Tax Policy & International Finance, Declaration of Berne
(DoB)

11.00 - 12.00 Meeting with Jacques de Watteville, State Secretary in the
Federal Department of Finance (DFF)
Accompanied by
Ambassador Christoph Schelling, SIF, Head of Tax Policy Division
Ambassador Dominigue Paravicini, Directorate for Eunropean Affairs (DEA), Head of
Division for Economic Affairs
Adrian Hug, Director of the Swiss Federal Tax Administration
Fabian Baumer, Swiss Federal Tax Administration, 1 ice-Director, Head of Tax Policy
Divpision
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http://www.swissholdings.ch/en/our-federation/
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12.00 - 14.00 Working lunch with the State Secretary
Participants as above, plus in addition:
For the lunch, the delegation mentioned above will be enlarged by:
Ruedi Noser, Member of the National Council, Head of the Committee for Economic Affairs
and Taxation
Urs Schwaller Member of the Council of States, Vice-Chair of the Committees for Social
Security and Health
Martin Godel, State Secretariat for Economic Affairs (Seco), Deputy Head of Promotion
Activities Directorate
Ambassador Richard Jones, EU Ambassador to Switzerland
14.00 - 14.15 Press point State Secretary and TAXE Chair
14.30 - 15.30 Meeting with think tank: “Avenir Suisse”
Dr. Marco Salvi, Senior researcher, Avenir Suisse
Final list of participants
Members
Alain LAMASSOURE, Chair PPE
Theodor STOLOJAN PPE
Elisa FERREIRA S-D
Michael THEURER ALDE
Miguel VIEGAS GUE
Eva JOLY Verts/ALE
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1. Presentation by Ulrich TRAUTMANN, EU Delegation to Switzerland

Main findings:

There are three independent levels of taxation (federation, canton, municipality), and the tax
collection is under cantonal authority.

The European Commission already found in 2007 that certain Swiss company tax regimes
were incompatible with the EU-Switzerland agreement of 1972 (Decision C(2007)411 final,
notably cantonal tax schemes as the Holding Scheme, Management Company Scheme and
Mixed Company Scheme). Finally in 2014 EU and Switzerland signed a joint Statement on
business taxation, in which Switzerland committed to abolish cantonal tax schemes and
federal schemes. However there remains a long way to go: first step would be the Swiss
company tax reform Il (CTR3) which would have to pass both chambers of parliament, and
as a second step cantonal implementing legislation.

Tax rulings play an important role in the Swiss tax system, and can be used to obtain a tax
exemption for newly created or relocating company, to clarify the tax status with regard to the
application of special cantonal regimes, to agree minimal tax rates in compliance with
provisions in double taxation agreements, or to agree on details of tax assessments.
Authorities issuing rulings are all cantonal, with the canton as sovereign entity and without
supervision by the federal authorities. However there are certain federal restrictions for
rulings, with however limited enforcement of these limitations.

With regard to exchange of information with 3rd countries, tax payers in Switzerland can
challenge this in several instances, with the overall judicial process taking up to 5 years in
total.

2. Meeting with Business representatives
Experts participating in the discussion:

e Markus R. Neuhaus, Chairman of the Board of PwC Switzerland, Member of the
office of the Global Chairman of PwC

e Frank Marty, Member of the executive board, Head Financial Services & Taxes,
Economie Suisse

e Francois Baur, Permanent Delegate in Brussels, Head European Affairs, Economie
Suisse

e Martin Zogg, Member of the Executive Committee, Head Domestic and
International Taxation, Swiss Holdings

e Urs Kapalle, Director Financial Policy and Taxes, Swiss Bankers Association

Questions addressed to the business representatives focused on how the automatic exchange
of information of tax rulings would work, how the tax advisers would advise their clients in
Switzerland (and Luxembourg), how they would assess international developments at OECD/
G20 level and the Swiss role in this, and how tax competition works between cantons.
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Main messages from business representatives:

- Switzerland is committed to abolish the criticised harmful tax regimes, and Swiss business
is fully supportive of this, while Switzerland has to remain competitive and attractive for
investments;

- once the Swiss federal level decides to abolish the harmful tax regimes, the cantonal level
will have to follow;

- the Swiss ‘harmonisation law’ already defines taxable income at federal level, but leaves a
certain discretion of interpretation at cantonal level,

- Switzerland is committed to comply with international tax standards, also for reputational
reasons;

- the high FDI in Switzerland is not only tax-motivated, while the tax incentives certainly
play a role.

3. Meeting with NGOs: Alliance Sud and Declaration of Berne (DoB)

e Mark Herkenrath, Programme Officer International Finance & Tax Policy and
designated Director of Alliance Sud, Member of Global Alliance for Tax
Justice

e Olivier Longchamp, Tax Policy & International Finance, Declaration of Berne
(DoB)

Questions addressed to the NGOs representatives focused on whether the envisaged Swiss
company tax reform 111 (CTR3) would solve the problem of harmful tax practices, its chances
and timeline of implementation, the design of the new envisaged Swiss patent box regime,
and the role of the cantons in the implementation of the tax reform.

Main messages from the NGO representatives:

- companies with ‘special tax regimes’ pay currently up to seven times less corporate tax
than ‘normal’ companies;

- Swiss current tax ruling practices can be considered ‘harmful’ tax practices;

- the new envisaged Swiss patent/ license box regime (foreseen in CTR3) is not yet clearly
defined;

- however new fiscal measures may replacing old ones, may be more difficult to challenge,
as these exist also in many EU Member States;

- the Swiss federal government is more open to signing international tax agreements, as it
could be considered more “progressive’ or realistic with regard to the potential reputational
damage for Switzerland, however the Swiss parliament is rather critical of these;

- given upcoming national elections in Switzerland, Parliament may not show great interest
in tax reform, even less so after the elections, depending on outcome.

4. Meeting with Jacques de Watteville, State Secretary in the Federal
Department of Finance (DFF) and his tax administration

Participants:
Monsieur de Watteville was accompanied by its tax administration.
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Ambassador Christoph Schelling, SIF, Head of Tax Policy Division

Ambassador Dominique Paravicini, Directorate for European Affairs (DEA), Head of
Division for Economic Affairs

Adrian Hug, Director of the Swiss Federal Tax Administration

Fabian Baumer, Swiss Federal Tax Administration, Vice-Director, Head of Tax Policy
Division

Natassia Martinez, SIF, Section for Multilateral Tax Issues and Corporate Taxation

For the working lunch, the delegation above was including:

Ruedi Noser, Member of the National Council, Head of the Committee for Economic Affairs
and Taxation, Swiss Parliament

Urs Schwaller Member of the Council of States, Vice-Chair of the Committees for Social
Security and Health, Swiss Parliament

Martin Godel, State Secretariat for Economic Affairs (Seco), Deputy Head of Promotion
Activities Directorate

Ambassador Richard Jones, EU Ambassador to Switzerland

Questions addressed to the Minister focused on the protection of whisteblowers, need for
smaller countries to compete on tax systems, the chances of implementing the CTF3 and the
likelihood of a referendum, whether the future exchange of information of tax rulings will be
automatic or on demand/ ‘spontaneous’.

Main messages from the Minister:

e Tax rulings are a common practice in CH, and are part of the dialogue between tax
administration and tax payers;

e Tax rulings practice in CH is similar to practices in France;

e OECD is expected to define the tax rulings framework in September, and CH is
committed to comply by this;

e Tax rulings are only interpretation of facts and laws, not law-making;

e Switzerland is committed to working constructively within the OECD on BEPS and to
comply with the BEPS recommendation, and to abolish the criticised harmful tax
regimes in the planned CTR3;

e The abolition of the ‘special tax status’ and the lowering of the general corporate tax
rates in CTR3 will lead to a finance gap, which will inevitably lead to the introduction
of new taxes or raising other taxes, which in return may affect the adoption and
implementation of the CTR3;

e Switzerland was itself a ‘victim’ and negatively affected by the practices revealed in
Luxleaks, as these also eroded the Swiss tax base, and therefore also committed to
ending harmful tax practices;

e International efforts currently focus on tax practices, but should also address other
state aid measures at global level, to create a level playing field,;

e G20 need to commit to implement BEPS measures globally to achieve level playing
field;

e The EU and OECD should aim to adopt the same, not different tax standards;
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5.

On protection of whistleblowers: in the specific case of Falciani, the Swiss
government considers this a case of a individual trying to sell stolen business secrets,
who couldn’t find a buyer, and who then offered it to the French state;

Switzerland intend to put forward a law to protect whistleblowers;

On the Freeport in Geneva: Minister conceded that certain practices might be to
opaque, but rather an issue of customs (and/or money-laundering) than harmful tax
practices;

On the question of economic substance requirements and the application of the anti-
abuse law in known cases of lack of such substance (IKEA etc.): no answer.

Meeting with Dr. Marco Salvi, Avenir Suisse

Main messages

Corporate income tax (CIT) has a much smaller share in Swiss tax revenues than
personal income tax (PIT), similar to other OECD countries;

CIT revenues increase in Switzerland despite falling CIT rates (in line with global
trend);

Capital taxation is on par with similar European countries;

“special tax regimes” are of varying importance in Switzerland, depending on canton;
The finance gap of the CTR3 ( considered as a fundamental overhaul of CIT in
Switzerland) will need to be compensated with other taxes, e.g. higher dividend
taxation;

Fiscal federalism is an important aspect of the Swiss tax system and therefore of any
CIT reform.
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ANNEX 7 : REPORT ON DELEGATION TO IRELAND

The report below does not constitute official minutes. It is an internal summary of the fact-
finding mission, prepared for the exchange of views that took place during the TAXE
Committee meeting of 23 June 2015. The third parties involved were not consulted on its
content.

TAXE COMMITTEE
ad hoc Delegation to Dublin (Ireland)
28 May 2015

Agenda

8.30-9.45 Meeting with stakeholders
Irish Tax Institute, Martin Lambe, Chief Executive
Revenue Commissioners: Niall Cody, Chairman of Revenue

10.00 - 11.00 Meeting with Michael Noonan TD, Minister of Finance

11.15-12.30 Meeting with members of Finance Committee of Irish Parliament
(Oireachtas)

Joint House-Senate Finance Committee:

Dr Liam Twomey TD, Chair

Brian Walsh TD

Pat Rabbitte TD

Richard Boyd Barrett TD

Joint House-Senate European Affairs Committee
Mr. Sean Kyne TD
Ms. Kathryn Reilly, Senator

12.30 - 13.30 Working lunch
Professor Frank Barry of Trinity College Dublin (TCD)
Seamus Coffey of University College Cork (UCC)

13.30- 15.00  Further meetings with stakeholders
Feargal O’Rourke, Head of Tax PWC
Conor O’Brien, Head of Tax, KPMG
Jim Clarken, CEO of Oxfam Ireland
-Dr Micheal Collins, Nevin Economic Research Institute (NERI).
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Members

Alain LAMASSOURE, Chair
Burkhard BALZ

Elisa FERREIRA

Michael THEURER

Sven GIEGOLD

Marco VALLI

Accompanying Members
Brian HAYES

Marian HARKIN

Peter SIMON

Hugues BAYET

Matt CARTHY
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1. Meeting with stakeholders

Irish Tax Institute, Martin Lambe, Chief Executive
Revenue Commissioners: Niall Cody, Chairman of Revenue
(opening remarks attached)

Main findings:

The Chairman of Revenue pointed out that the Irish tax administration is a fully independent
body, accountable to Parliament. The term “Tax rulings” do not exist in Ireland, but non-
binding advisory opinions are used on unclear or uncertain tax laws/ rules. The tax
administration has no discretion on the interpretation of the laws and can only assess the facts
provided by the tax payer, which can be reassessed.

He rejected that multi-national companies (MNCSs) pay no or little tax in Ireland; profits were
fully taxed in Ireland if accrued inside the scope of Ireland.

A multilateral/ global approach was needed to tax global profits. Ireland is committed to the
OECD BEPS project and dedicates significant resources to it, and considers itself a
frontrunner in fighting offshore jurisdictions.

Members raised questions with regard to the requirements of national tax administrations to
assess global profits, the need for joint audits, whether exchange of information would
provide information whether profits were taxed elsewhere, the interpretation of ‘arm’s length
principle’ in transfer pricing, and the numbers of advisory opinions and their underlying
economic value.

The RC replied that joint audits regularly occur mainly in the area of indirect tax/ VAT within
the Fiscalis programme, and that advisory opinions are relatively rare (2010: 99; 2011: +/-
100; 2012: 108) compared to the 120.000 tax declarations submitted by companies every
year, and that this illustrates that this is not a main feature of the Irish tax system.

He stated that information on the underlying economic substance was not available.

2. Meeting with Michael Noonan TD, Minister of Finance
Main messages from the Minister:

- lIreland was one of the first signers of the US-FATCA agreement and of the OECD
standard on automatic exchange of information, and one of the 18 countries with the
highest standard of tax transparency according to OECD, therefore committed to tax
transparency;

- Ireland supports the EU Code of Conduct Group (CoCG), calls for a reform to enhance its
functioning and to strengthen the role of its chair;

- lIreland has a low(-er) headline (nominal) corporate income tax (CIT) rate of 12.5%, but
less exemptions than other MS, leading to relatively high(er) effective CIT rate of around
11%; which Ireland considers a more transparent and efficient system also leading to lower
levels of tax evasion and tax avoidance;

- Ireland has an international tax strategy (attached), with a focus of the effects of the Irish
tax system on developing countries; Ireland is currently undertaking a review of the
spillover effects of the Irish tax system on developing countries;
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- Ireland supports the OECD BEPS work, however this should also focus on developing
countries. Ireland would support an international forum including developing countries;

- lIreland is open to discuss a revised CC(C)TB proposal, if the Commission takes into
account the objections from many/ most MS;

- lIreland’s ‘red lines’ are no harmonisation of the CIT rate, and continuity of the unanimity
principle in tax matters and respect of subsidiarity;

- the Commission should follow Ireland’s proposed ‘roadmap’ on CCCTB (put forward
under the Irish presidency), focus on a common tax base plus include the relevant BEPS
recommendations - and an agreement could be envisaged within 12-18 months;

- on the Apple case (without discussing specifics of the case): Ireland fully cooperates with
the COM on the case, and does not see any risk of cross-contagion in its relation with the
EU on tax matters. Ireland considers the case more political than legally motivated, and
ther postponement of the COM decision on the Apple case shows the legal reasoning is
probably weak. it does not concern Apple earnings in Ireland, but profits accrued
elsewhere and channelled through Ireland;

- on the ‘Double Irish’: not part/ feature of the Irish tax code, but a mismatch with the US
tax code, which is not Ireland-specific. Even though Ireland intends to close this
arrangement on the Irish side, the loophole remains with other jurisdictions. Mismatches
could not be solved nationally/ in isolation, but only at global/ international level;

- lIreland considers phasing out the double Irish by 2021, and considers thus standard
practice;

- on exchange of information (EOI) of tax rulings: Ireland supports the EOl on TR as
proposed by the COM, but only within bilateral tax treaties?

- on transfer pricing arrangements: in 80% of cases of disputes with other MS on transfer
pricing arrangements, Ireland was successful;

- lIreland has concerns over the ‘Nexus approach’ of patent boxes, as agreed between
Germany and UK and then at OECD level, as this approach would favour larger over
smaller countries;

- Ireland intends to introduce a ‘knowledge box’ in 2015, in line with the OECD standard.

3. Meeting with members of Finance Committee of Irish Parliament (Oireachtas)
- Joint House-Senate Finance Committee and Joint House-Senate European
Affairs Committee

From Joint Finance Committee

Chair: Dr Liam Twomey TD

Mr. Brian Walsh TD

Mr. Pat Rabbitte TD

Mr. Richard Boyd Barrett TD

From Joint House-Senate European Affairs Committee

Mr. Sedn Kyne TD
Ms. Kathryn Reilly, Senator

Members pointed out that the discussion was not about harmonising CIT rates but CIT base,
the definition of taxable income and the place of taxation.
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They raised questions with regard to taxation in the digital economy, and healthy vs. harmful
tax competition, and its role to attract FDI, the possibility of joint audits, the non-functioning
of ‘spontaneous’ exchange of information on tax rulings, and on the design of the future
‘knowledge’/IP-box.

Main messages from the Irish Parliamentarians:

- the 12.5% CIT headline / nominal rate is legitimate; Ireland will not discuss this;

- although there are different estimates on the average effective CIT rate, it is probably not
much lower due to few exemptions;

- taxation remains a national competence in the EU; tax competition should be considered
healthy, as long as it is fair and transparent;

- lIreland as a small, peripheral MS needs tax policy to attract FDI; success of the Irish
economy post WW2 (as a former UK colony with little infrastructure and small
population) largely due to tax policy;

- two lIrish referenda on EU matters were largely decided on the issue of tax policy
remaining national competence;

- however a minority of the parliament (and probably of the population) disagrees with the
general Irish consensus on its tax policies and tax competition, and consider that the Irish
(and European) taxpayers pay the bill of tax avoidance;

- on CCCTB: concerns exist and remain, but Ireland will actively and constructively engage
in the discussions;

- on BEPS: Ireland supports the BEPS project, but OECD countries will need to act and
implement jointly;

- on place of taxation: generally agree that revenues/ profits shall be taxed where value
added is created; probably agree that the future Irish IP/ knowledge box should apply to
research & development activities in Ireland only.

4. Working lunch
Professor Frank Barry of Trinity College Dublin (TCD)
Seamus Coffey of University College Cork (UCC)

Members questioned the argument of ‘small countries’ as this would apply to many MS
(BeNeLux, Baltics, CY, MT, PT, and Eastern European MS), and asked questions on the
functioning of the US-IRL/NL- Bermudas triangle, the appropriate stimulus needed to
implement tax reforms rapidly (as FATCA seemed to have been implemented rapidly thanks
to US pressure).

Main messages from academia:

- Ireland has high FDI, 80&% of Irish exports stem from multinational companies (MNCs)
based in IRL MNCs easily switch the target of their exports, hence more resistant to crises.
MNCs are key to the Irish economic recovery;

- there is no evidence of an international race to the bottom on CIT. The share of CIT
revenue in relation to GDP and overall tax income remains relatively constant over
decades. Small, poorer and peripheral countries usually tend to have lower CIT rates than
larger, richer and more centrally located countries;
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- most FDI in Ireland stems from US. ‘Double Irish’ and other tax practices stem from
mismatches between US and Irish tax system. The potential losses of CIT revenues
concern the US, not other EU MS;

- the ‘Double Irish’ works in combination with the ‘Dutch sandwich’. Ireland cannot charge
withholding tax on interests & royalties channelled through NL (due to interests &
royalties directive), these are then channelled to 3rd country (such as Bermudas) since NL
does not tax interests & royalties;

- theoretically, the EU could introduce a minimum tax rate on interests and royalties
deriving from IPRs/ patents/ licences.

5. Further meetings with stakeholders
Feargal O’Rourke, Head of Tax PWC
Conor O’Brien, Head of Tax, KPMG
Jim Clarken, CEO of Oxfam Ireland
Dr Micheal Collins, Nevin Economic Research Institute (NERI).

Main messages from stakeholders:

- Ireland tax system dates back to UK tax residence principle, confirmed in a court case of
1905 (House of Lords), i.e. > 100 years tradition;
- the main issue of criticism are Irish incorporated companies.

NGOS:

- tax policy is key for the fight against poverty: Developing Countries (DCs) receive too
little tax revenue, tax gap of $91 bn/ year;

- OECD does not include DCs. Call for automatic exchange of information with DCs, even
without reciprocity, transparency of beneficial owners (BOs) as laid down in the 4th
AMLD, public CbCR (as laid down partially in Accounting Directive and CRD 1V), and
for an international body on tax cooperation;

- Adam Smith’s canon of taxation simplicity - equity -efficiency is no longer applied by the
international tax system, as it has become over-complex, unfair, and inefficient due to
distortions of competition;

- the BEPS project should lead to more fairness, transparency and efficiency of the tax
system.
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ANNEX 8 : REPORT ON DELEGATION TO THE NEDERLANDS

The report below does not constitute official minutes. It is an internal summary of the fact-
finding mission, prepared for the exchange of views that took place during the TAXE
Committee meeting of 23 June 2015. The third parties involved were not consulted on its
content.

TAXE COMMITTEE
ad hoc Delegation to Den Haag (Netherlands)
29 May 2015

Agenda

09.00 - 10:30 Meeting with the Committee of Finance of the Dutch Parliament
Delegation of members from Finance Committee

10.45 - 12.45 Meeting with stakeholders (experts, academics, NGO’s)
e Mr Bartjan Zoetmulder, Dutch Association for Tax Advisors
e Mr Hans Van den Hurk, University of Maastricht
e Mr Eikelenboom or Mr de Groot, Financieele Dagblad
e Mrs Indra Rémgens, SOMO, independent, not-for-profit research and
network organisation
e Mr Francis Weyzig, Oxfam

14.00 - 15.00 Meeting with Head of Tax Ruling Office, Mr Pieterbas Plasman
Ministry of Finance

15.00 - 16.00 Meeting with Dutch State Secretary for Tax Affairs Eric Wiebes
Ministry of Finance
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List of participants

Members

Alain LAMASSOURE, Chair

Esther de LANGE PPE

Elisa FERREIRA S-D

Bernd LUCKE ECR
Michael THEURER ALDE
Fabio DE MASI GUE
Philippe LAMBERTS Verts/ALE
Marco VALLI EFDD
Accompanying Members

Cora van NIEUWENHUIZEN ALDE (NL)
Sven GIEGOLD Verts/ALE
Peter SIMON S-D

Paul TANG S-D (NL)
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1. Meeting with the Committee of Finance of the Dutch Parliament

— Mrs Sjoera Dikkers, Member of Parliament

— Mrs Helma Neppérus, Member of Parliament
— Mr.Ed Groot, Member of Parliament

— Mr. Wouter Koolmees, Member of Parliament
— Mr. Arnold Merkies, Member of Parliament

— Mr. Jesse Klaver, Member of Parliament

Main messages from Parliamentarians:

- all countries/ MS are in tax competition, also to attract FDI;

- NL support an EOI on tax rulings;

- NL is the country with the highest incoming & outgoing FDI (more than DE, UK, JP
combined);

- tax rulings are required to ensure a dialogue between tax authorities and tax payers

- NL not to be seen as a tax haven, however as a gateway to tax havens, does not tax
outgoing interests & royalties;

- NL have taken measures to address empty ‘shell” companies, introduced an economic
substance test and general anti-abuse rules (GAAR);

- NL tax rulings only interpret the laws, no mean to negotiate rates;

- NL parliament openly discusses NL tax policies, no unanimous position;

- NL offered attractive tax incentives to small young companies in the hope that “small ugly
ducklings become swans - however many never become swans”;

- on CCCTB: NL was against original proposal, however open to revised proposal with no
optionality (no parallel regime to existing national tax regimes), start with common base
first and consolidation later, possibly combine with minimum rate;

- on CbCR: support public CbCR;

- the future Dutch ‘innovation box’ differs from e,g, the UK ‘patent box’, as it only
considers R&D costs (not patents) carried out in NL.

Members raised questions with regard to the positioning of NL as a ‘small member state’, and
its role as a potential tax haven (referring to a PWC country brochure), the limits between
harmful vs. healthy tax competition, the need to coordinate tax policies at EU level, the fact
that 17 of the largest Portuguese companies transferred their seat to the NL for tax purposes in
past years, their expectation that the upcoming NL Council Presidency plays a constructive
role in taking forward EU tax policies, the NL position on public CbCR, access to Code of
Conduct group (CoCG) minutes, and specifics of the FIAT and Starbucks cases.

Members of the Dutch Parliament are happy to cooperate with the TAXE Committee and
accepted to attend the Interparliamentary session of 17 June 2015.

2. Meeting with stakeholders (experts, academics, NGOs)

— Mr Bartjan Zoetmulder, Dutch Association for Tax Advisors
— Mr Hans Van den Hurk, University of Maastricht
— Mr Eikelenboom or Mr de Groot, Financieele Dagblad
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— Mrs Indra Romgens, SOMO, independent, not-for-profit research and network
organisation
— Mr Francis Weyzig, Oxfam

Main messages:

- NL tax ruling practice, notably Advanced Pricing Agreements (APAs) are based on OECD
Transfer pricing guidelines (which allow for a certain discretion);

- “ knowledge groups’ in the NL tax administration monitor coherent approach to tax
rulings;

- multinational companies (MNCs) seek for hubs to invest in the EU; due to (tax-)free
movement of capital within the EU (under the Parent-Subsidiary Directive/ PSD and
Interests and Royalties Directive/ I&RD), and no taxation of outgoing I&R in the NL, NL
is attractive to invest in;

- decision of non-taxation of I&R is a national choice, other countries (e.g. UK, BE) may
choose not to tax dividends;

- CCCTB would favour big, industrialised MS over small, service-economy MS;

- NL ‘innovation box’ only considers R&D costs occurred in the NL (the question by
members, whether R&D outsourced to 3rd countries but nominally ‘managed ° in the NL
would still be tax-deductible in the NL, remained open/ unanswered);

- NL innovation box more confined than UK patent box, since only linked to R&D costs, not
to the costs of mere ownership of a patent.

NGOs:

- review of the I&RD urgently needed, to include general anti-abuse rule (GAAR);

- intra-EU tax competition considered short-sighted, has spillover effects intra-EU and
globally, also on DCs;

- tax rulings should be exchanged and made public; EOI on tax rulings is not enough, needs
to be public and combined with public CbCR.

Members raised questions with regard to the functioning of the ‘Bermuda triangle’ (US-
IRL/NL-Bermuda), the functioning of ‘horizontal monitoring” of compliance of tax payers by
the tax administration, the functioning of the Dutch ‘innovation box’, the views on a future
revised CCCTB proposal.

Members pointed out that if the resistance of small MS to the CCCTB proposal is only based
on the fear of losing out, this could be addressed by a modification of the apportionment
formula in the CCCTB proposal.

3. Meeting with Head of Tax Ruling Office, Mr Pieterbas Plasman

Members raised questions with regard to the independence of the tax ruling service (part of
the tax administration), the character of the tax rulings (binding), the nature of the economic
substance test, the practice of non-taxation of I&R in the NL, the functioning of ‘horizontal
monitoring’ and of innovation boxes, the compliance of TR with EU state aid rules,
transparency of TR, the (non-) assessment of the costs of a TR to other MS, and the guiding
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principle for Dutch tax officials (support business? support economic policy? maximize state
revenue? apply the law?).

Main messages:

- Tax administration has teams on APAs (Advance Pricing Agreements) and ATR (Advance
tax rulings) with 12 members each; no separate entity but within tax administration;

- guiding principle is to apply the law;

- economic substance requirement (ESR): to request an APA/ATR, tax payer needs to fulfil
ESR;

- ‘horizontal monitoring’ of compliance of tax payers is a common principle in tax;
administrations, based on mutual trust and understanding, but not blind trust;

- tax advisors may request APAs/ ATRs on behalf of the tax payer, but irrelevant on the
decision on the APAs/ ATRs;

- state aid: as all tax payers receive the same treatment on APAs/ ATRs, no issue of state
aid;

- FIAT, Starbucks: no comment on individual tax payers;

4. Meeting with Dutch State Secretary for Tax Affairs Eric Wiebes

Members asked questions with regard to the reasoning/ motivation of MNCs to (re)locate in
the NL, the role of the future NL Presidency in moving forward on CCCTB, CbCR, I&RD,
the role of tax treaties creating (unintended?) loopholes, the assessment of the place of
taxation in the innovation box, specifics on the Fiat, Starbucks, Crosswinds cases, the (non-)
assessment of the costs of a TR to other MS, and access to the minutes of the CoCG.

Main messages from the State Secretary:

- NL supports an international level playing field in tax matters;

- NL tax system has 3 guiding principles: treat cross-border and (intra-EU/) internal transfers
similarly (i.e. no different taxation of outgoing I&R whether intra- or extra-EU), profits
taxed where value added is created, provide legal certainty in advance (-> APAs/ ATRS);

- with the introduction of the economic substance test and general anti-abuse rules,
‘letterbox’/ shell companies without any economic substance will disappear in the NL

- NL will be a frontrunner in the EOI on tax rulings, announced pilot project with DE on
EOlon TR;

- CCCTB: problem with consolidation: NL (and many/ most MS) would lose out; start with
tax base first;

- supports BEPS, criticises non-inclusion of DCs in OECD/ BEPS,;

- NL included GAARs in double tax agreements with 23 largest DCs;

- answers to technical questions to be provided in writing;

- refusal to share CoCG minutes with EP.
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ANNEX 9 : REPORT ON DELEGATION TO THE UNITED KINGDOM

The report below does not constitute official minutes. It is an internal summary of the fact-
finding mission, prepared for the exchange of views that took place during the TAXE
Committee meeting of 23 June 2015. The third parties involved were not consulted on its
content.

TAXE COMMITTEE
ad hoc Delegation to London (United Kingdom) 18 June 2015

Agenda
09.00 - 10.00 Meeting with Financial Secretary to the Treasury, David Gauke MP

10.00 - 11.00 Meeting with experts from HM Treasury (HMT) and HM Revenue &

Customs (HMRC)

e Jim Harra, Director General, Business Tax, HMRC

e Fergus Harradence, Dep. Director, Corporate Tax Team, Business and
International Tax Group, HMT

e Andrew Dawson, Head of the Tax Treaty Team, Lead negotiator for the UK
tax Treaties, and member of the UN Committee of Experts on International
Cooperation in Tax Matters, HMRC

e Maura Parsons: Deputy Director, Head of Transfer Pricing in HMRC
Business International and Chair of HMRC’s Transfer Pricing Board.

e Aiden Reilly: Head of International Relations in HMRC’s Corporation Tax,
International and Stamps Directorate.

11.30 - 12.30 Informal meeting with Mrs Meg Hillier, Margaret Hodge and Guto Bebb,
members of the Public Accounts Committee (House of Commons)

13.00 - 13.45 Working lunch
Prof. Prem Sikka, Professor of Accounting, Essex Business School, University of
Essex
Frank Haskew, Head of the ICAEW (Institute of Chartered Accountants in
England and Wales) Tax Faculty; and Ian Young, International Tax Manager

14.00 - 16.00 Meeting with business representatives, tax advisors and NGOs
Will Morris (GE), Chair of the CBI Tax Committee and the BIAC Tax Committee
plus additional corporate members of the Confederation of British industry (CBI)
Richard Collier, Senior tax partner at PwC
Joseph Stead, Christian Aid
Meesha Nehru, Programme Director, Fair Tax Mark
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1. Meeting with the David Gauke MP, Financial Secretary to the Treasury,
assisted by Mike Williams, Director of the Business and International Tax
Group at HM Treasury.

Members asked questions with regard to the position of the UK towards the CCCTB, the role
of the UK towards overseas territories, CBCR, the UK patent box regime, the tax regime
applied to the City of London, bank transparency, the UK views on a Google tax, the UK
views of the minimum conditions for fair tax competition and whether UK, being a front
runner at the international level, would be ready to also coordinate at EU level.

Main messages from the State Secretary:

- UK is against a CCCTB at EU level as it will not solve transfer pricing issues at global
level

- UK is front runner on BEPS and thinks that solution can only be found at international
level

- UK wants to create a closer link between the place where taxation takes place and where
economic activity takes place

- UK is moving on BEPS with the introduction of hybrid mismatch rules and CBCR

- Tax rules have to be updated in order to take the increasing importance of intellectual
property rights

- UK supports more cooperation between tax authorities but no further harmonisation

- Overseas territories have made huge progress towards more transparency and now meet
international standards

- Tax rulings are very important for companies

- The City does not have a special tax regime

2. Meeting with experts from HM Treasury (HMT) and HM Revenue & Customs
(HMRC)

e James Harra; Commissioner and member of the Executive Committee of
Her Majesty’s Revenue and Customs (HMRC — the UK’s tax authority).

e Fergus Harradence: Deputy Director, Corporate Tax in HM Treasury

e Andrew Dawson: Head of the Tax Treaty Team in HMRC

e Maura Parsons: Deputy Director, Head of Transfer Pricing in HMRC
Business International and Chair of HMRC’s Transfer Pricing Board.

e Aiden Reilly: Head of International Relations in HMRC’s Corporation
Tax, International and Stamps Directorate.

Members asked questions with regard to trusts and foundations, minimum requirements for of
an economic activity to be taxed in the UK, the CCCTB, the role of the UK towards overseas
territories, CBCR, the UK patent box regime, the way tax rulings are delivered in the UK, the
role of the big 4 accounting firms, the powers and role of tax authorities in enforcing tax
rules, the position of HRMC towards the Code of Conduct group.

Main messages from HRMC:
- UK has agreement for greater cooperation between tax authorities with overseas territories
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- Trusts and foundations have special tax rules. They are either taxed at the level of the trust/
foundation or at the level of the economic beneficiaries

- UK patent box regime is in line with EU rule and transfer pricing rules are in line with
OECD rules. A company can benefit from the patent box regime even if the IP is not
developed in the UK but acquired in the UK. In the case of acquisition, it might be that a
preferential tax treatment is given twice: once in the country where the patent is developed
and once in the UK. This “double non taxation” should be solved once the OECD will
finalise its guidelines on “nexus” towards the end of the year. A minimum economic
substance is though required: it is not possible to have no employee in the UK.

- UK is against the CCCTB but will engage that BEPS rules are implemented at EU level.

- There is almost no secondment from Big 4 companies in HMRC

3. Informal meeting with some members of the Public Accounts Committee
(PAC) (House of Commons)

e Mrs Margaret Hodge (Labour, Banking (London)), outgoing chair of PAC
e Mrs Meg Hiller (Labour, Hackney South and Shoreditch), newly elected chair of PAC
e Mr Guto Bebb (Conservative, Aberconwy(Wales))

Since the Public Accounts Committee has not yet been formally composed since the elections
in May, the meeting took place on an informal way. Members of the Public Accounts
Committee (PAC) expressed their personal views without engaging the Committee.

The PAC played a very important role in the fight against aggressive tax planning in the last
legislature, with notably several reports and hearings of Multinationals.

Members asked questions with regard to the position of the UK towards the CCCTB, the role
played by the PAC in making the UK moving in the fight against aggressive tax planning, the
powers of the Committee in tax issues, the future agenda of the Committee, the position of the
UK towards overseas territories, CBCR, bank transparency, the UK position towards more
harmonisation in the field.

Key messages from Margaret Hodge and Meg Hillier (Labour)

- The PAC received very strong support from citizens: although the committee has no power
in tax its works weighted a lot on executive power.

- MEPs have to press their own governments to facilitate progress

- More work needs to be done on tax advisers

- National tax codes are much too complex

- UK will not accept going for more harmonisation but will engage towards more

transparency

- CBCR has to be seen as a two steps process: public CBCR will be a natural step in the long

term.

- Itis very difficult to ensure better protection of whistle blowers, certainly when it comes to
protection at the workplace

- On how to reduce the possibility for professors paid by governments to be also tax advisers
they highlighted that EU rules impede excluding aggressive tax advisers from public
procurement

Key messages from Guto Bebb (Consevative)
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- UK is changing thanks to the work of the PAC.

- Taxes have to be low but paid.

- There is no opportunity for harmonisation but well for transparency.

- Introducing new tax reliefs might lead to create a new loophole as it was the case with the
UK relief for charities.

On the request whether there would be a possibility to have a joint hearing of Multinationals,
the door was left open by the newly elected chair of the Committee.

4. Working lunch with representatives of accountants and Professor of
Accounting

e Prof. Prem Sikka, Professor of Accounting, Essex Business School, University of
Essex

e Frank Haskew, Head of the ICAEW (Institute of Chartered Accountants in England
and Wales) Tax Faculty;

e and lan Young, International Tax Manager, ICAEW (CVS dans le dossier)

Key messages from Prof Sikka

- The tax industry is very powerful in the UK: UK has the highest number of tax specialist
per capita. It is a highly profitable activity.

- Tax accountants are not encouraged to not work in tax planning.

- If tax firms consider that there is 50 % chances that a specific tax scheme will not be
disputed they sell it

- There is no political will to fight against aggressive tax planning. UK is good in
introducing laws but not to enforce them: the UK government could have investigated
PwC after Lux leaks but did not do so

- Code of ethics for accountants does not work

Key messages from lan Young and Frank Haskew

- Tax advisers and accountants are crucial for companies: the OECD will produce 1000
pages of papers towards the end of the year. Companies will need assistance to implement
the rules.

- Much progress has been made by the profession towards more ethics.

- Accountants are against public CBCR; OECD guidelines should be followed.

- They have no clear position towards the need to separate accounting and auditing services
in companies.

5. Meeting with business representatives, tax advisors and NGOs

e Will Morris (GE), Chair of the CBI Tax Committee and the BIAC Tax Committee
plus additional corporate members of the Confederation of British industry (CBI)

¢ Richard Collier, Senior tax partner at PwC

e Joseph Stead, Christian Aid

e Meesha Nehru, Programme Director, Fair Tax Mark

Main message from CBI
CBI has taken the lead in changing behaviours and much progress has been made so far
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Big companies in the UK acknowledge that they have reputational problems and are tackling

the issue seriously. CBI is moving towards more corporate social responsibility but it takes
time to change behaviours.

CBIl is in favour of CBCR insofar it is government to government. CBI is not sure about the

benefits of a public CBCR

CBI supports an optional CCCTB
CBI agrees that tax avoidance is a business but tax is also a cost for companies. There is a

need to find the right balance

Key messages from PwC

PwC has 18000 staff in UK with 3000 working on tax

PwC does not see any conflict of interest in giving advice in the tax area to governments
and to companies

UK government is for front runner in BEPS but on the other side has an aggressive
competition strategy

Any Code of conduct for tax advisers should stay voluntary

OECD transfer pricing rules are not “cherry pick”

Tax rulings are essential for business and respect the OECD rules

Key messages from Christian Aid

BEPS should include developing countries are not in
CBCR as proposed in BEPS is a good starting point.

More transparency is crucial

There is a need to stop unfair tax competition within the EU

Key messages from Fair Tax Mark

CBCR should be public but transparency is not sufficient
HRMC is too influenced by big 4 companies. UK is good in introducing rules but bad in

enforcing them.
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MINORITY OPINION

pursuant to Rule 56(3) of the Rules of Procedure
Fabio De Masi on behalf of GUE/NGL

GUE/NGL welcomes the substance of the TAXE report. It contains useful proposals for
greater tax justice and reflects the negative impact of austerity on tax fairness. Despite our
many contributions to the report’s final shape, we abstain in today’s vote for the following
reasons:

We regret that the report does not take up the need for a full committee of inquiry or at least a
prolongation of TAXE’s mandate. Access to documents remained unsatisfactory with for
instance 13 EU Member States denying such access to information concerning the code of
conduct group. Multinational corporations have ignored invitations to TAXE but no legal
base for sanctions could be established yet and remaining contradictions of the President of
the EU Commission, Jean-Claude Juncker, during his testimony to TAXE were not followed

up.

Core issues lack ambition beyond what the EU Commission has proposed already. Tax
rulings should be made public and tax secrecy laws adjusted. We welcome the idea of
consolidation of the tax base. However, we miss a clear commitment to broaden the tax base
and we criticise the interim period before consolidation which allows for cross border
loss/profit offsetting and no further backstops to prevent tax competition between EU
countries.
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FINAL VOTE BY ROLL CALL IN COMMITTEE RESPONSIBLE

34 +
ALDE Sylvie Goulard, Petr Jezek, Michael Theurer, Cora van Nieuwenhuizen
ECR Bernd Lucke
ENF Bernard Monot
PPE Markus Ferber, lldiké Gall-Pelcz, Gunnar Hokmark, Danuta Maria Hibner, Othmar
Karas, Georgios Kyrtsos, Alain Lamassoure, Thomas Mann, Ludék Niedermayer, Eva
Paunova, Theodor Dumitru Stolojan, Tom Vandenkendelaere, Esther de Lange
S&D Hugues Bayet, Pervenche Berés, Elisa Ferreira, Eider Gardiazabal Rubial, Neena Gill,
Roberto Gualtieri, Eva Kaili, Jeppe Kofod, Marju Lauristin, Emmanuel Maurel, Evelyn
Regner, Peter Simon
VERTS/ALE Sven Giegold, Eva Joly, Philippe Lamberts
3 -
ECR Ashley Fox, Zdzistaw Krasnodebski, Morten Messerschmidt
7 0
EFDD Rolandas Paksas, Marco Valli, Marco Zanni
ENF Gerolf Annemans
GUE/NGL Fabio De Masi, Paloma Lopez Bermejo, Marisa Matias
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